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PRAEFATIO. 

C Um emettfo olim cur fu academico , temporis haud male 
collocati publicum aliquod fpecimen edere meditarer, 
fi udi o juris feudalis dullus, jura vafallorum , fine 
feniorum confenfu , dijjertatione publica, prxfidc Dn. Geor- 
. gio Adolpho SchubertojwnV/w DoHorefij profejfore quon- 
dam in academia Lipfieiifi celeberrimo , examini eruditorum 
fubmittere noti dubitavi. Vix autem publicam ea adjpe - 
xerat lucem, varia de illa ferebantur judicia , quorum alia 
Jiiccinclam <!> brevem nimis refpi ciebant explicationem, alia, 
inufitata quadam, atque Germania foro non recepta , ex folo 
amore recepta hypothefeos in ea affert a ejje, contendebant. 
Equidem imputandum mihi foret, iS fi primum refpicias , 
haud indigne in talem ccnjuram revocatam fuijje d ijfer ra- 
tionem hancce, quod thema hoc , libri potius integri, quam 
difiert at ionis formam requirens , paucis pagellis inclujerim , 
maxime enim diffufam alienandi materiam ejfe, nemo non 
nofeit, qui paululum faltem occanum feudalis juris intravit ; 
Verum, cum tunc t emptoris faltem potior a capita facultatis 
alienandi dijponendi circa beneficia, propofiturus, ulterio- 

rem atque exaltiorem, quam di/putationis limites non capie- 
bant, explanationem mihi refervaverim ad tempora , qua be- 
nigni sjimum numen mihi concejjurum erat, primitias illas 
in »enii mei non merui (fe rigidiorem cenjur amputo. Utcun- 
que autem fe res habeat , prcefens hic labor defeSum hunc 
Jupplet, idque , quod judicii tui, ut putas, equiffimalanx 
defideravit , in prolixiori atque accuratiori explicatione 
exhibet. ' In quafimul obfervabis , nihil a me pofitum , ni- 
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hil a me temere afftrtum , quod non ex folidiori difpojitio- 
ne juris feudalis demonftratum , atque fori ufu fi commen- 
det. Non filum vero ea, quae infeio atque invito domino 
direcfojrircafeuda vafallis Jimt licita,fid Cf ea quoque nunc 
adjeci , quae competunt feudi pojfejjoribus citra agnatorum 
& Jimultanee inveflitorum confenfum ,ob convexit at em, & 
cohaerentiam cum prioribus , haud negligenda. Conflat 
€nim,feuda fiepius pojfi alienari, inconjulto domino y non 
negleffo tamen confinfu agnatorum , vicijjim quandoque va- 
lidam ejfi in praejudicium agnatorum <5 jimultanee invefli- 
torum alienationem , iis non confinti entibus , quae tamen, 
fi dominum direefum rejpicias y prorfits invalida. „ Rufum 
quadam alienationes validitatem fucem nauci fcuntur , qui - 
lus nulla, neque domini, neque agnatorum, aut Jimulta- 
nee inveflitorum accejftt ratihabitio y aut confinfits , quae 
omnia nexu quafi naturali inter fi cohaerere y at que par tim 
ex fontibus tongobar dici juris, partim ex confluet udine , <$ 
indole feudorum Germaniae profluxijfe y demonflrarc anni- 
fusfum. Non dubito fore, quin acceffuri fint conamini 
meo adftipulatorcs , quibus cum maxime oculis obver fatur 
frequens difeeptatio illorum, qui in forum prodiere, va- 
fallorum c au fas contra dominum direBum , ad privationem 
feudi agere volentem, & contra agnatos , fimultaneeque 
inveflitos retractus cf protimifios jurjt ufuros , multo cum 
labore defendunt, quo ipfo fimul infignis ille abufus argu - 
menti abufufru&uariorum conditione ad beneficiorum pos - 
f fores duBi, detegitur. Monuijfi haec fujficiant. Tu au- 

rem , optime Deus, largos laboribus meis da fuccejfus , ut 
longe late que gloria tua in aeternum duratura promul- 
getur. 
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Um ex notione verborum ipfius rei eo- Definitio 
gnitio utplurimum petenda fit, haud nominis 
incommode , & non fine frudu , in Etymologia 
alienationis vocabuli indole pernofcen- alienationis . 
da , paucis folliciti erimus , deinde figni- 
iicatus diverfitate confiderata, ufuin 
ejusdem pradicum , tum in univerfum, 
tum fpeciatim , quoad feudornm ma- 
teriam demonfiraturi fumus. Deriva- 
tur autem alienationis vocabulum ab alienum , hoc vero ab alieno 
i. e. ab illo, quod ad alium pertinet, ut fc. denotet, facere quid 
alienum ,germanicc commode exprimitur per voces , bcrfrcttlDefl/ 

‘0 bcrAuffern, beran&cnt, de quibut prolixius agit WEHKER Obf. 

Praft.pr. voe. alleg , Uerfrem&ftt/ bcrduffern. Triplicem vero vocis HQmotiydha. 
hujus lenfum effe deprehendimus, quorum alius tam generalis 
tlt, ut quamlibet dominii & juris in re translationem, immo & Alienatio in 
eorum, quz nobis adhuc plene nondum nequifita funt , tr.msia -./*»/" & tne ‘ 
lionern indicet. Ita v. g. emtione licet perfecta, dominium rei ra ^ q ui d 
emtx non traniit ad etntorem , pretium nifi fuerit folatum, & denotet? 
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quamvis hoc cafu enitor nondum fit dominus, obligationem ni- 
hilominus, qua venditorem, intuitu rei, devindum habet, valide 
in alterum transfert, ita tamen, ut alter primum venditorem nc- 

f [ue reali, neque perfonali actione pulfare queat, fed contra i!- 
udi faltem ^a quo caufimi immediate habet, agere debeat, fufK- 
ciatque , ut jus aliquod , & obligatio translata , dominium licet non 
fuerit transmifiuin vid. leg. a/, de V. S. Immo fiinplex fufticit 
promiffio l. /. C. ad Ug. Falcid. Teftantur de fignificatu aliena- 
tionis generaliori /. fin. Cod. de rtb. alitn. non alienand. L. /. Cod. de 
fundo dotal. SPEIDEL. Spec. hi fi. polit, voc. 2 };fdu|Tcrn. Infen- 
fu fpecialiori alieuatio translationem dominii, reliquis juris in re 
fpcciebus contradifiindi , faltem indigitat, id quod emtione ven- £ 
ditione, donatione, permutatione, maxime fi traditio acccflcrit, 
fieri intelligitur L. 67. 7t. dc contrait, emt. vendit. L. 6j. de V. S. dc 
majoris prxjudicii, quam fimplex emtio venditio , excoefie, in- 
telligitur, quod , qui vendidit rcin, dominium rei non auiifit, cum 
contra is , qui alienavit , omni dominii jure (e abdixerit. Vid. GO- 
TOFRED. adL.6~i. de V.S. Denique alienationis nomine noti- 
nunquam venit fola emtio venditio L.j. tf tot. lib. Cod. de decu - 
rion. prad. fin. decret. non alienand. quorum fignificatmtm ufum 
pradicum fequentia docebunt. 
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Confiat inter omnes juris naturalis cultores, dominii efie- 
dum, aut aliquem fpedantis, maxime naturalem efie, ut quis 
rerum fuaruin liber dicatur efie moderator , atque arbiter L. v. 
C. Mandati ut de iisdem inter vivos pariter, ac mortis caufa, li- 
bere difponere poflit, cum nihil tam conveniens fit sequitati na- 
turali , quam voluntatem domini, volentis rem fuam in alterum 
transferre, ratam haberi L.p. f.j. 71. de acquir. rer. domiti. L.». 
7t.fi a par. quit manum, quod tamen dc dominio pleno regulaii- 
tcr intelligendum, a dominio enim minus pleno non validum 
femper efi confecutionis filum ad facultatem alienandi, cujus rei 
exemplum efi in marito, intuitu bonorum in dotem acceptorum 
pr. Inflit. quib. alienare licet vel non. Huc etiam pertinet /. //. x. 
de Ufti/ruSlu, quo integro dominio ad imponendam fervi tutem 
quis eile innuitur. Immo & pleni dominii eftedus, naturali jure 
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competens, quandoque rcflri< 5 Kis deprehenditur legibus, vel p® 
tfis , nec non tenamentis M JL V I U S ad Jus Lubcc. L. i. Tit, X. 

L. i . Tit. II. art.s. n. 4-feqv. 

$. III. 

Naturalem di/poncndi de rebus Tuis facultatem , legibus & Legibus (fi 
paflis , variis ex cauus rcflritflam , vel ademtam potius obfervamus , paftis rtfiri - 
»n feudis. Quamvis enim antiquiffimis temporibus alienatio eo- 6la. velad- 
rundein certis cafibus, quos illujlr. THOMASIUS difput. de c au- etnta potius 
fit pr obibit, feud. alienationis fi. X. feqv. refert, 1 'uiflet perinilfa, tjl facultas 
I Feitd. y. verf. aut ft libefl. iFcud. ijl 2 Feud. p. pr. (fi §. i. xFtud. dij 'ponendi 
44. hxe tamen alienandi poteflas, maxime cum vafalli ea abu -infeudit. 
terentur, poftea imperatorum LOTII ARII < 3 c FRIDERICI le- 
gibus, & conflitmionibus penitus abrogata fuit, ut nequidem 
longiillma prxfcriptione convalidari queat. 2 Feud. 40. (fi ff. 
quin & FRIDERICL T S imperator alleg. textu II Feud. ff ■ feri* 
bam, & notarium, fcientes fuper alienatione feudi» indrnmen- 
tum conficientem, infamia notari , ab officio removeri , & manug^ 
amputatione plecli juffit add. GOTOFRED. innot.ad d.cap. ff. 

Rationes prohibita: feudi alienationis (i exquiras, maxime funt 
fequentes. Pcrfonx induflria erant elecflx , & vafalli in perfona Cauptprohi- 
olim fervire tenebantur, quorum fervitiorum intuitu , ipfis falarii bito, feudi 
nomine , ufusfrtufhis certorum praediorum affignabatur, qux cum alienationis. 
jure prxearii poffiderentur, inde beneficia ditfa, & ad patrimo- 
nium domini potius, quam vafalli relata funt. HORN. Jur.feud. 

Cap. XV. 5. J. Paria , & fere eadem vafallorum & reipublicx mi- 
nifhorum erant jura. Ducum & Marchionum, comitum dt ba- 
ronum nomina, indigitabant officia perfonaliffima , folamque iri 
certis provinciis - , ad regem pertinentibus , involvebant imperato- 
rum jufTu fufeipiendam juflitix adminiflrationem , qux ad hxre- 
des eorum haud fpctflahat, de quibus MUNSTERUS feriptor 
rermn Germanicarum fcientiffimus in Cosmographia : 

Ludovici III. roeldjer 903 regicrct, utib t>or Derfelbctt 3 cif, 

«£)cvfeogc, 95 torggrofen, ^falfjgrcifcn unb Diitfcr, nur tftafynicn Dee 
5 (ctntec gercefen, l)ie4)ettogff>umn)flreiiii!d)t ber*£)erfjogeun& 

©raftn, fonbcrn betf 9 veid)tf, ^omgtf unb ^“dpfertf. nec non 
II U L D. AB E YBEN in EU jur, fend, ex D O U SA p.ni.7f 4. 

w ’ * - - • Have, 
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Cave, exi/limes, inquit , eam comitum dignationem fuijfi antiqui- 
tus, quam ficulis pofiea temporibus Udem ilii annorum /ibi virtu- 
te peperere. Siquidem tunc , non ni/i potefiate temporaria , neque 
fua vi nixi • alieno remigio rem gerentes , cx lubidine principum 
huc illuc agitabantur , ut quorum alii ordinatiorum modo judicum 
partes ac munia fungerentur , caujarum cognitionibus prxeffcnt , 
denique pratorum ritu , litigantibus jus redderent : alii finium cu- 
fio.liam agitarent , itiibique regis fui nomine pr a fiderent , momen- 
taneam fimper ac motoriam exercentes juris dictionem , quaque ad 
hsredes porro fms non tranfiret , in hunc, nunc in alius n pro 
ye nata t5 tempore transferri itendidem at trans fer ibi confueta. 
}& & celeberrimi nominis Italus GIOV. FRANC. CAPIBLANCO 
TraRat. de jur. t5 o/J. Bar. in Fas. burg. in proem. n. $5. Barones 
perpetui ojfiJalci 15 regis confisi avii dicuntur , qui regem con/iiio 
juvare tenentur , eos offendens , ngfoi mirdjlros offendere dicitur 
& </;/. in Pragm. S. Ili. n. vp. Barones Juorum vajallorum ordina- 
rii judices dicuntur 15 c. adJ. KNtCHEN de Jublimi territor, jure 
Cap. IV. p- * n 9- LEHMANN. Cbron. Spir. L.2. cap . 16. BARTHOL. 
4 CHASSANEO ad Confiet, ducal Butg, rubr. III. in pr. n. 

\ i E R T. Notit. regti . Franc. vet. Cap. V. $. 21. B E C K. Difput. do 
primeeva fcud. indole , idem de cauf. mut. f cudor, jur. STRUV. 
Syntagm.jur pubi. Cap. XIX. §. j. ubi refert exemplum THA3- 
S1LONIS Bavariae Ducis, qui aliquoties ad Carolum imperato- 
rem evocatus, provincia: fu-as ulterius prxefle prohibebatur, ea 
fomitibus ad regendum commifla. Accipiebant notante llluflr. 
ON. DE LUDWIG in fcrmul. Ducatus Brandenburg. s. adhuc 
medii aevi temporibus clientes , quos vafallos dicimus , a dominis 
pro invcftiturx fvmbolo, veflein, colore t indam, qui refponde- 
bat pigmentis infignium domino folemniuui , bic v£)of* StDercy, 
bas VaEllctl? ^Ictbf ex quo inveftitura nomen traxit. Ita enim 
refert ex feriptoribus rerum Mccklenburgenfium : $Dte JJurjfan 
bcr 233cnbcn fci)n &wnbcnburgifcbc Vafallen gewefett, fjabcu 
^wnbenbitrgl.Cibcwi) getrngcn, mrm (te flu£ofe, oberfontftn 
tyrem £)tenfte crfc^icncti. S5crgIctM)cn Diocfe I>at man In €0?ccf» 
Icnburg aucb tange bernacb jum ©cbdcbtnig aufbcbalfeiu Ex 

quibus adpaict, quod quemadmodum nollrisprxfertim moribus 
omni jure illicitum, ac faae abfurdum etf, ut principis miniftro 

offi- 


officium fibi demandatum, (tecta cum affignato faiario, absque 
principis ratihabitione in alium, pro voluntate transferre, tantum 
quoque abefle videatur , ut vafaflo feudum, a Domino officii no- 
mine coacefTum, absque que voluntate libere alienare liceret,cnm 
perfona induilria eleda, officimnqueperfon* intuita, concedam 
ut I . Fcud. i. §. t. BECK. Co. 

IV. 

Quin immo, cum pedetentim, infequentibuSjprxfertim fub 
4 ultimo carolinginei flemmatis imperatorum temporibus, mutatio 
hac in parte contingeret, fcudaque lenfim hereditaria fierent, caufx 
prohibitae feudi alienationis funt in aprico. In tere A enim domino, 
ne alienationibus, a vafaliis temere fiifceptis, jure hio excidat. Ipfe 
imperator II. Fevd.fj, rationes addit, quod ejusmodi alienationi- 
bus valalli reddebantur inidonei, pretia confiuncndo, ad fervitis 
prxftauda, imperii vires attenuabantur, dura proceres imperii mi- 
lites fuos, omnibus beneficiis exutos ad expeditionem Romanam 
traducere non poterant, i Hinc alienandi facultas dicta conftitu- 
tionc in totuin reprobata , adeo ntdefa&o intentata annulletur, 
feudamque domino aperiatur. Quatenus autem liberum aliquod 
adhuc dilponendi arbitrium circa ieuduin vafaliis relidmn fit, fc- 
quentibus demonArabitur. 

' f. V. 

Ante vero, quam ulterius progrediamur, qv.seflio hzc tan- /j n difpofai* 
quam prxjudicialis prius expedienda erit, an difpof itio juris Longo- Longa* 
bardici, de prohibita feudi alienatione in Germania unquam rece bardici de 
pta fuerit, dc qua & ITTERUS de feud . Imp.Cap.XXIIl §.IV. agi t prohibita 
Videtur nimirum i) legibus feudorum Germani* anteexiAentiainy^H,# alit. 
juris Lougobardicidudum conditis, per Longobardicum jus non natione in 
exprefTc derogatum , neque 2) jus hoc ad Germanos, fed Italos Germania 
falteui pertinere, quemadmodum ij & ZASIVSablTTEROic. unquam re* 
allegatus , queritur, conAitutiones Imperatorum, de interdicta feu- ceptal 
dorum alienatione, male fervari. Notat & 4) MICHAELISr^. 

Ktlon. 14. p. 13«, allegatas conftitutiones Imperatorum LOTHA- 
K 1 I &FRIDERICI inoLfervantiaui nunquam deductas, itnmo & 

5) tales alienationes in judicio camerali confirmatas, & pro validis 
agnitas fui ile &c. Verum enim vero^dc feuda Germani*, omni 
0 tempore liuflc inalieaabilia, t cillatur jura feudalia*SaKOflica pariter 
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ac Alemannica . 1 Ita’ compilator Saxonici juris feudalis cap.jS- 
refert, peccare iUum contra Dominum feudi, 15 fidem promi fiam, qui 
fetidum tempore fuga, vetmorbi alii > etiam fub conditione refiituendi 
tradit , quare Rafallus a Domino , fubpeena amrjjionit , admoneri pos. 
fit r utres alienatas , intra fex fiptitnanas recuperet. Non minus 
jus fcndale Alcmannrcum opprgnoratiams vafallorum , inficio invito* 
que domino f alias irritas atque invalidas pronuntiat , ni fi creditor 
per annum 15 diem , non interpellatur pojfidtrit pignus . Jus feud . 

Cap. t6. 15 SCHILTER ad d. I. facile hinc eft ad contrarias 
rationes refpondendtim,non quidem a Longobardis ad Germanos 
derivatam e fle legem, de malienabilitate feunorum, fedillam potius 
femper ante obtinuifc nec non per farufBones feudorum Longo- 
bardicas iii Germania poftea receptas, magis magisque corrobora- 
tam efle. Deinde quod reliqua concernit, dolores citati haud 
dubie de vafellis mapribus. Electoribus, principibusque impeFii lo- 
• qmintur,quornnr actiones per omniaad norraamLongobardici juris 
judicari nou pofilmt hami vero de minoribus. Illi particulas ter- 
ritorii hactenus etiam fine caefarese majefiatis autoritate alienarunt 
atque pignoris juri fiibjeccmnr. Vid. infra Cap. VIL 

Definitio Efi autem feudi alienatio omnis actus, quo jus realc, Vafallp 

realify quid hi fetido competens,in alium vel in totum , vel pro parte transfer- 
fit alienatio -tur* quae fi absque confeniu domini fubfifiere debeat, fua, quod 
feudi ? ajunt, fponte confequitur, hic alienationes illas non venire expli* 

• candas, quae ab initio nullae, ex poft facto convalcfcunt, quando 
Quibus cafi- nimirum: alienationi jamjam factae confenfus domini aliorumque* 
bus a li enat io quorum interet, acceficrif.. LYNCKEK Ref. zjj. illequer vel ex- 
ab initio nui prefltis, feudhnlienatiouem exprefie adprobans. Dn. WERNHER 
hl5 pofi fa- P. 111. obf.tjt.p-.44 : \ vel tacitus, fi feudi dominus praefens, fciens- 
■&o convale que fetidum alienatum efie, vel alienari r injuriam condonaverit, 
fiat ? non pronunciando legem commifii, permiferit, ut Vafalhis feudum 

revocaret* & conferendoinveftituram , vel rogatus ad confentien- 
dum, cutn Vafalliis fetidum- alienat, diffenfom non declaraverit, 
neque contradixerit, cutn tamen actum contradicendo impedire 
pomiflet. arg.l5j.vr- de rejudtc.arg. Ijz, Ay. SCHRADER 

de fiud. P. Vft. Cap. 2. n.-iif. tj. IIORN. Jar. Feud. Cap. XII. §.2. 
SCHVRFF ConfiQnt. L Confi 4 /. n. j.. LVDWELL. de fucceff . . 

feud. 
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ftud. C. V. p.jtj.jiq, VULTEJ. defeud . L. I. Cap.X . n, 84. JMA- 
SCARD. de Probat. Conci . 4 7. quamvis ex fola domini fcien- 
tia, fi pncfertimabfens fuerit, confeufus in alienationem Jiaud ftatim 
colligendus fit. LYNCKER. Refp.II. n.121. LVDWELL. de fuc - 
eeff.feud . Grp. P. p.jjj. Praefumitur non minus ex lapfu temporis, 
confenfus domini, quando nimirum praferiptione jure fuo exclu- 
ditur, caque vel decem annorum, utputat WESENREC. defeud. 
■Cap. XI. vel rertius triginta -annorum, STRYK. Exum.jurfcud. 
Cap.Xl qu.i8. SCHRADER. P. V C. IV. * 10. STRUV. Jur . 
Feud. Cap. XIII. th.to. n. 4. VULTEJ. L. L C.X. tt.f?. Neque 
Lic in cenfum veniunt frurtns feudi, & meliorationes feudales , quae 
ad haeredes allodiales pertinent, & per confequens difpofitioni Va- 
fallorum fubjacent, excepta tamen $axonia,quod has attinet. Vid. 
difput. meam iuauguvalcm de Prxrogat.port~JlatuT.pr* legit, ejur- 
que computat. exbon.futdal. rtoviter aequi fitu 20. Sed illam po- 
tius fetidi alienationem con fideramus , ad quam rite & valide fu- 
fciptendam ne quidem domini, agnatorum^&fimiikanee inveflito- 
rum adieaius de necefTitate aVafaUo adhibendus, fedejus aliena- 
. tio,tanquam alius juris in re allodialis, neglerta etiam alterius cujus- 
darn adprobatione, ipfo jure <$c farto fuam nanciicitur validita- 
tem. . 

C A P V T IX 
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FEVDIS EX PACTIS CVM DOMINO, 

AGNATIS ET SIMVLTANF.E INVESTITIS 
ALIENABILIBVS. 

§ 1 - , . . 

V Aria ratione Vafallis competit facultas alienandi fetida, fine 
feniorum confenfu, vel enim parta invefliturae fpecutfia alienan- , 
di largiunturlicentiam. Quandoque privilegia toti regioui conceffa, 
vel etiam confuetudo illam permittunt , non mimisipfortimfeudo- 
ruin qualitas hanc fpecialiter inducit. De quibus lingulis fcparatm» 
agendum erit. Primo fe nobis offerunt feuda ex parto cum domino Trima invei 
dirertoalienabilia, talia enim parta, eum in alienabilitas feudienu- ftiturae pa - 
mero naturalium fit,qu»conventionfbus partium libere nuitantur,& Pia cum do - 
circumfcribuntur, iniri polle, quilibet facile pcrfpicit arg. t.feud.tq mino, alie - 
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GAlL.Lz.obfifo.n.ij. cum pafta contra 61 ui < 5 c negetio formam cotw 
ftituant L.2$.7r dc A. I. feudumque efficiant improprium, Ita enim 
habet textus z.Feud^g. fi quit ea lege alicui f cudam dederit, ut ipje £f , 
fui here de s y & cui ipjt dederit , habeant, refpondeo, i fle, qui fit accepit, v 
poterit id vendere vel donare , vel aliter fi /ibi placuerit y etiam fine 
voluntate demini alienare , & ille etiam cui datum fuerit, non habe- 
bit ipfum pro feudo, nifificut ei datum e fi & c. Quamquam vero con- 
ceslione hac generali inveftiturarum pa<flis obtenta , absque novo 
domini confenfu ad alienationem deveniri queat ' r pa<fla tamen ' 
hasc dimimuionem quippe jurium» domino directo competentium, 
inferentia, Uri&iflimx jfunt interpretationis , & clariflimam litera- ' 
ruin invefliturx requirunt dem onll rationem, ut proinde VafalJus- 
feudum alienabile poflidens,Hlud in foeminam, aliainquc perfonanj 
inhabilem, nifi fubclaufula, in qucmcunque concelTum fuerit, trans- 
ferre non pofli^. Diflert. Dn. WERNHER, P. Vllt. obf. q6p. 
Nec minus fi apparear, domitmm fub tali forma feudum conceden- 
tem, certam Vaialli & defeenefentium refpexille perfonam , rnnd 
facultas alienandi evanefrir, fa<fb feinel alienatione, neque ad-ter- 
tium, aliosque fetidi pofieflores, nifi dominus direflus hos quoque 
cumfendb fimul de alienundr pofetlate invelliverit,. rranfitv tunc 
enim & hic, quali ex nova cynccsfione eam obtinuilTe credendus efK 
Quemadmodum, fi quasdam alienationis fpecies faltem indulfcrit, 
v. g. oppignorationem ex caufa feudi necelTaria,vel alia, id ad 
omnes alienationes extendere velle, primas ipfius intentioni plane 
•foret contrarium. LVDWELL. de fucceff.fcud. C. V, p.m.jot.joi, 
Dn. LYNCKER. Refol. 2 Ji: HOM . Jur. Feud. Cap. Con- 

eelfa autem alienatione in pa<H 5 s invei lituras generaliter, illa ad Jb- 
lam venditionem, ernn alienationis vocabulo, uti fupra notatum, <& 
fleftatnenti fabtioi aliaque mortis caufa difpofitio 1 comprehendatur, 
L.g. Cod. de fiec. nupt. L.ip, fi.t. yr. deflatu lib. L. 28. pr. tt. de 
V. S. rellringi non poteft.. DilTentit UOM.Jur. Fcud.Cap.XIP. 

§. 1 F. THOMAS. de feudo alixnab.^26. zg. Quod fi invellitura- 
rum Jiterae tanta; laborent obfcuritate, ut dubium incertumque 
fit, perfonas Vafallf, ieudtim tale acqurienti, an fuccelTorjbus i 11- 
fignis ea facultas- concredita fuerit? jus illud, quod naturam feudo- 
rurn communem evei tit, cum per fpeeiale pachim adjeifhun depre- 
hendatur, indubio realecHe ceafemus,partitn quod interpretatio 
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jn dubio fieri debeat contra illum, qui clarius loqui dcbuirtet <St po- 
tuirtet, Lrifi. n-depattis, partim quod omne partum reale potius 
quain per/onale in ancipiti reputetur y. $. 8 . 7t- depuSl. addv 
THOMASIVS de fcudo alienab. Ex eo autem inprimis col- 

. figendum eft, alienandi potertatem licere cuicunque prserlii feudali» 
poflertori, fi primis invertitur* partis verba ad ipmmpradium feu- 
dale magis, quam in prxfentem Vafiilftun direrta obfervantur, non 
minus, quanao faceeflorum & porteflornm fcet WtlffHgttt Q3cfi£*17 
mentio fiat, aut feudum ira datum, ut ipfe.hxredes mafculi & fee- 
miux, & cui Vafallus feudum dederit, id alienare portint i. Ftttd. 

16, qualfcconctrtio rcalc, procor dubio, arguit partum, ut omnes 
Vafalli fuccertbres habeant fetidi alienandi poteftatem, Couf, 
ROSENTHAL. C r ifi. concit. 

§. ir. 

Quaeritur autem fioc fuco, an VafaniB.fifiteris invertiturtcfii- SiVafdSur 
cultaten», feudum legitime & jufie alienandi acceperit, feudum pos- litcrit mve~ 
fit fine domini direrti confenfit alienare ? quod negandum, quam- (litura na- 
vis enim verba femper ita interpretanda fint, ut effertum produ- tttu fuerit 
eant, hoc tamen loco nihifaliud innuere videntur, quam quod V a- facultatem 
fallus,fi prxgnantibus ex catifis in perfonam, sequehabilem,fieu<hmT fcudnmlegi- 
aljenare intendat, confenfuin domini legitime petere, dominus au- time 15 jufie 
tein imploratus euin' facilius impertire velit, quod propria verbo- alienandi, 
riun figuificatio maniferte faris fecum fert, Feudmn enhn legi- qui obtinent? 
time & jarte alienari nequit, ttifi dominus confenfuin dederit, & 
tantum hoc loco abeft, ut dominus euin fub hac formula impertirus 
fticrit , ut potius enixam magis voluntatem de requirendo eo de*- 
claraverit. - 

5 ltr. . . ;* 

Feudofic alienato ex primisinvertifutarum partis, dominus Si feudum tx 
feudum, invito eo alienatum ex capite felonix revocare non poteft, pado aliener* 
fed emtorem, Vafallnm uovuiiiagirofcere tenetur, adeout nec Va- bile^aliena- 
fallo alienante mortuo fine hxredibus, vel etiam ejusdem hxredibus tum fuerit , 
mortuis illud revocare valeat, nifi fbculras alienandi concerta ad dominis il- 
fblmn Vafalli perfonam, certasque lineas , aut gradus fuerit rertri- lud'non pot - 
rta. Refoluto enim jure dantis, refolvirur eSc jus accipieptis. Non e(l revocare, 
autem ex concerttone alienationis generali rtatiui rertunciatio juris Vafallo tjut- 
protimifeos colligenda, cuidominus tenunciafle haud cenfetur.Dn. que baredi • 

B 3> WERN- but mortuir- 
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nus doininus direetusprotimifcos jure uti poflit, fcd faltem, ut feu- 
dum ex capite felonia: non revocetur, bene tamen hic.cum jam alie- 


Non fuccc- natio in hunc illumvefatfa approbata fuerit THOMAS. L c. Ne- 
duntjcemina que, cum feudum alienabil e in reliquis propriam fetidi naturam re* 
4n ftudo a ■ tineat, in eo fuccedunt foeminx, ne quidem deficiente mafcula pro* 
Ucnabili . lc, neque fit haereditarium, tnulto minus fpecicm allodiaJitatis ad- 

fumit, Vafallus quippe, fi feloniam committat, vel denegando fci> 
vitia, vel alia patraudo,feudo privari potefL 

& IV, 


nabile alienatum fuerit, emtor regulariter fit Vafallus utfe inve- 
ftituram petere, fidelita^emque vafalliticampradtare, nifi fetido pri- 
' vari velit, neceflutn habeat. Quodfi tit praedium emphyteuticuin, 
vel cenfiticum,vel.ad libellum acceperit,pofIidet quidem illud, prout 
concedenti placuerit, allegato textu 2. Feud . 4$. fnec tamen aliena- . 
tio ita eft comparata, ut ratione concedentis non intervertatur ne- 
xus vafalliticus, inter eum & dominum direclum intercedens, ut ' 
adeo •qualitercunque feudtun datum fuerit, five ad proprium, five 
ad libellum, licet praedium conce (Tum intuitu accipientis propriam 
feudi naturam non habeat, jure tamen feudicenfcatur, atque exhis * 
caulis amittatur, quibus & verum feudum. 


rum alienabtie. Inprxlentiarum quaeritur, quatenus feudum, in- 
tuitu domini , ex paetis primae iuvemtura: alienabil^, citra conicn- 
fum agnatorum, aliorumquc, quorum interefl, alienari poflit? 
Ejusmodi' feudum, refpecfhi agnatorum propriam fuam, ordinari- 
amque naturam retinere putaimis,ut proinde agnati fimultaneeque • 
inveftiti feudum alienatum, mortuo alienante, ejusque haeredibus. 




Haec de feudo alienabili, quatenus dominum diredum re- 


rcvocare 
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revocare po/fif, nifi primi? invertitur» padlis exprelfe didhitn fit, 
quod feudum & refpedlu agnatorum, fimultaneeque invertitornm*. 
aJicnabile efle debeat', aut Valgus literis revcrfalibus, de non impe- 
dienda libera alienatione, fibi profpexerir, de quibus $$. feqtt. Pro- 
cedit Hoc maximelt in fetido ab initio redVo, dominus ex port fadlo • 
alienandi facuJratem coiicefferir fticcefToribus. Habent enim hi 
ex padVo primi acquirentis jus qiiaefitum,quod ipfis invitis au ferri ne- 
quit. Q\iod fi Vafallus , qui feudum alienare-poteft, ex literis in- 
vertitur», inter vivo$,id alienaverit per tertamentumjaliamque mor- 
tis caufa difpofitionem, id tempore fnccc/Tionis devolutae, mortua • • 
alienante* ejusque haeredibus , vindicabuntagnati.. 

VJ. 

Si feudum intuitu domini diredK, fine ejus confenfu, itialie- ex 

nabile quidem fit, aliquando tamen , confenfu domini impetrat 
aBsque agnatorum fiinultaneeque invefiitorum confenfu valide alie- a g*atti aut 
irari potefi r id quod fieri foler, fi invertimram fimultaneam fi mu ^anee 
itanadli fuere, ut portefTorem fetidi, neceffitate urgente, vel etiam inveftitis 
pro lubitu, alienaturum praedium feudale, ob datas lireras reverfales, a 'ienabtU„ 
impedire hafud polfinr. Dcquo' argumento LVD. MENCKE in 
peculiari quadam difputat. prolixius egit.. Nobis hic monuiile fut- 
ficiat, talia padia rtridfe interpretanda efTe, hinc tempus, modus Sc 
caufa* & omnia alia, iisdem exprefia , exadle obfervanda> & ultra 
perfonas, non pacifcentes, eornmque porteros non extendenda. 

HARTM, PISTORIS L If. qu. 7. rt.47.fS zp.feq. cum quilibet 
fibi faltem,non aliis praejudicare, aut alieno juri renttnciare queat; 

Neque confenfiis agnatorum & limurranee invefiitorum inter fe in- *• / T 

vicem ad alienandi potefVatein ex eo colligi poteft, fi ad fuccelTio- 
nem mutuam proximi, eodem tempore , & fimul alienandi licen- 
tiam a domino diredfo petierinr, eamque impetraverint. Con- 
fequitur non minus , Va lallum ex padVo cum agnatis fimultaneeque 
invertitis liberam alienandi facultatem, absque eorum confenfuha- 
bentem non polTe feudum murare in allodium, neque mafculimmv 
convertere in femininum r nec per ejusmodi padtuin praejudicari 
potefi domina diredVo * nifi in padhtin confenferit.- ^ 

Quaeritur autem hoc loco, an talia padla de alienabilitate Anpaftata- 
feudi» & alia* cum agnatis r &fimiutanee invertitis inita,, valeant lia de alie- 

- absque nando feudo 
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'cum agnati i absque confenfu, & confirmatione domini diredi. Difilnguunt 
fimultaneetp, dodores , an talia pada inter convafallos v. g. de dotatione filia- 
invejlitit rum, an vero inter poffc florem fe#di < 5 c fiinultanee invdtitos , fu- 
init a, valeant per alienatione, oppignorationc , vel alias, devolutidne feudi in- 
ebsqueeon- tercedant? quibus cafibus cum pada ipfimi fcncii naturam quando- 
ftnfu domini que, < 5 c i nterefTe -domini concernere videantur, requirunt eonfea- 
- direSit. fun» domiui diredi , adeo , ut tale padum , nec ipfos paciicentes, 
quoad ipfortnu perlbnas flringat. STRVV. Syntagm. Jnr. Fcud. 

Cap. XIV. $. 22. it. Cap. XIII. §. if. Verum fi perpendas, juxta fu- 
periora, alteri per alterum, iniquam conditionem non inferri.mul- 
to minus perpada, cum agnatis, fimultanecque inveftitis, domi- 
no feudi directo prxjudicari polTc, ita potius generaliter dicendum 
eft , pacta inter convafiillos , vel poflefTorein fetidi, ejusque agna- 
tos, <k fiinultanee invcflito*. qualiacunque, fi inter efTe domini non - 
concernant, five de feudo alienando, live eorum confenfu, five de 
admittendis fesminis ad perceptionem fruduum ex feudo, vel de * 
dotatione filiorum agant, in prxjudicium pacifeentium, non vero 
aliorum, no conlentientium valere. Vid. Dn. WERNHER. obfc 
P.II/. cbj.&p. p. 206. Quod enim confenftis domini non interve- 
nerit, efi exceptio de jure tertii, qua pacifcentes non juvantur. Dn. 
WERNHER. l.c. cum coutrafadum proprium venire haud pos- 
fint per Can. quod femtl. de Reg.jur. in 6, Oritur ex ejusmodi pa- 
dis condidio ex moribus, fi pacifcentes fead confenfum prxfhui- 
dum obftrinxerint, nec minus actio ex contractu, fi contraditi i prin- 
cipali padum accefTerit per leg. tj. C. L. 7. $./. -zr. de paEl. L 2. Cod. dc 
patiit inter cmtor .15 vendit. 15 c. Quin iinmo.fi aguntus.finmlta» 
necqueinvefiitus , poflefTori facultatem difponendi mortis caufa 
permiferit, feudum licet ipfum fine confenfu domini non afficiat, 
hoc tamen cffedu gaudet, ut dc frudibus futuris difpofitio poft 
mortem vim habeat, fi vafallo tantum relinquatur, quantum ad 
fervitia, doinino prxftanda.opus habeat. Vid. MENCKEN. Di - 
fput, de feud. ex patf. cum fimultanec invcjlit. aliennb. §.20. Dn. 

HOM. Jur. Feud. Cap. XIV. §.7. ut proinde & tertio, hxredi fc. 
vd legatario, valida exinde nalcatur obligatio Stadio. 


CAPVT 


Digitize&by Google 


>o( 13 


'7 


CAPVT , III. 

DE FEVDO NOVO, QVATENVS CT- 

TRA CONSENSVM AGNATORVM , CVM CON- 
. SENSV TAMEN DOMINI DIRECTI, ALIE- 
. NARI POSSIT. 




l I. 


O 


|^t!nent hq&enus difta,fi pafto exprelTo vafallus, prsecfii feu- Feudurnno- 
" dalis poflefTor , fibi liberam alienandi poteftatem refervave- vumaliena- 
rit. Jam quid in feudo novo; refpe&u quidem domini inaliena- tur citya 
bili, ratione agnatorum juris fit > adhuc videndum eft. Feudum * n(1 tcrum 
novum absque filiorum, & agnatorum confcnfu valide alienari po ^eon/htfum, 
fe, valgo contendunt, eo quod in feudo novo, ante primi aequi- ^ J 
- rentis tnoitem, iis nullum jus quaefitum, fed illud faltem benefi- 
cio primi acquirendis fpcrandninfir, quod & ad feuda nova, jure 
feudi antiqui concerta extendunt, viifi patfliones hoc nomine ex- 
preflac inter pofleiTorem & agnatos intercertcrinf. HORN. Jur. 
feud. Cap. 111 . §. io. vel de feudo fimul fuerint inveftiti, id quod 
fecundum jura feudalia communia, extra omnem controvcrfi» 
aleam pofirum elfe creditur. WERNHER. P. HI. obf. 52. ibi que. Secur jure v ' 
citati. In Saxonia auteuvubi agnati, non qua tales, fed ut fimul- Saxorico, t 
tanec invefiiti fuccedunt, & jus reale flatirn nancifcuntur. Re- fimultanec 
Jcript. Torgav . d. ijSj. Ut. SBeldjcrgeffatf bte Agnate» uni) SKfc* invefiiti aeU 
belcbtUC (S C. : verb. jeDctf) i|Tfc(d)C$K. etiam fetidum novum, tQ- fint. 
fpeftu agnatorum fimultaneeinvefiitorum.inalienabileeft, quod r 
tamen de illis faltem, qui veram inveftituram fimultaneam con- 
fecuti funt , intelligendum. Excluduntur hinc \) qui in illis ter- Urnitatio •» 
xis, ubi plenisfimus Landfartiatus viget, honiagimn nonduinprae- ” 

fliteriint, ante enim, quam adlu nondum fifnt fimul invefiiti, & 
homagium, cum vafallagio, non prieftitere, nullum adhuc con- 
fectui funt jus reale. SCHVBERT. Di/put. de confenf. agKator * 
inhypotbcc. ftud. tempor. §. XI Excluduntur 2) qui expeclati- Limitatio ai 
vam faltem in feudo habent, quippe quae nudam promisfionem ^ 

dc futura fuccesfione, fi feudum ad dominum redierit, continet 
CARPZf. Confiit. 4J. def. I. n. n. (Sin Reti, l.VI. refp.jj. n. 2,;. 

■ C Neque. 
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LitKftaticjJ Neque 3) iuveftitura de feudo abufiva, cum nec hxc jus reale illis» 
qui eam confecuti funt » tribuat , efficit , ut vafallus requirere 
necefTum habeat confenfum eorum , qui illam impetrarunt. 
Quam diu enim jus reale in feudo alteri non \ quxfitum eft, 
ex eo quoque vafallus, poflefTor, ad impetrandum alterius con- 
limitatio 4) fenfuin, non obflringitur. Confequitur 4) quod nec fimulta» 
nee invefliti, cum feudi fucceffioncin femel adepti funt, obligen- 
tur ad confenfum inter fe requirendum, eo quod non fintfimul- 
tanee inveftiti inter fe , fed quilibet , cafu fucceffionis exidentc, 
partem fuam libere, citra confenfum alterius alienare poteft,nifi 
& poftea fimtiltaneam in velli turam inaltera parte feudi, confenTu 
polTcffionis confecuti fint. Dn. WEKNHER. P.IP. Obf.163. 

i.lh 

■ . r j Contigit interdum, ut fetidum, natura vetus , fiat novum, fi v 

natura ve- n “ n * rum ^l* 01 » abftinendo hxreditate paterna , confenfu agnato- 
tut 6 toHea rum * novo * nve ^^ atlu ' 2 4 f, in fin. ut itaque non ex ju- 

fiat novum r ® patris , fed novo titulo , feuduin acquirat. Quo cafu quxllio 
aha' agna- or ^ tur * an ejusmodi feudum, natura quidem vetus, per inverti- 
torum con- turamex P 0 ^ f a< ^° novum exiftens, absque agnatorum confenfu 
ftnfu aliena a ^ enar ' p 0 ^* Dirtinguendum hoc cafu, an agnati, novam in- 
r i queat '{ ve ^ turara va ^^> adprobantes , jura fua fibi refervaverint, atque 
. confenferint , falvo jure t)er gefiltttfen an vero non? Cafu 

pofteriori , cum (impliciter vafallum de novo invertiri paffi fue- 
rint, portea , cum non admittantur amplius ad fucceffionem, 
alltg. tcxt.f cudor . neque confenfus eorum, in feudi alienationem. 


requirendus erit. Id quod & in feudo permutato , cum illud 
ipmrn refpeclu acquirentis novum fit, obtinere putamus. Quod fi 
jura fua refervaverint, aut expreflo pacflo , de fucceflione, in feir- 


requir 

ipmrn 


do novo permutato obtinenda, fibi pro/pexerint agnati & fimuj- 
tanee invefliti, feudum citra eorum confenfum alienari non 
poteft. 
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CAPVT IV. 


D E 


FEVDIS EX PRIVILEGIO ET CONSVE- 

TVDINE SINE DOMINI DIRECTI, AGNATO- 
RVM ET SIMVLTANEE 1NVESTITORVM CON- 
SENSV ALIENABILIBVS, IN SPECIE DE FEV- 
DIS LVSATIAE, SILESIAE ET MECK- 
LENBVRGICIS. 


# i 



.. §. I - • ; : • » » 

E Nixam magis domini voluntatem antecedentem? de alienaa- ’ * • 

do feudo declarant ut plurimum privilegia, id circo concefla. 

Quoinfignis fe fimul oflendit differentia, inter fpeciale aliquod, <3c 
generale privilegium , de alienando feudo. Hoc toti regioni ma- 
gis, quam perfonis indultum, & indubio pro reili reputatur, ut 
alienato etiam feudo, qualitas haec ad quemvis feudi pofieflorem 
tranfeat. Tale privilegium ex FERDiNANDI tS MAXIMI- Feuda Letfed 
LIAN 1 imperatorum beneficio competit utrimque Lufatiz Va- tiee alitnan • 
fallis, vi cujus, urgente aere alieno, quod fine culpa, & absque do- turctrtomo - 
Io ipfis fupervenit, vel fi haeredibus, & fuccefloribus feudalibus do fine domi - 
defiituti, adhuc ita robufti, & validi fint, ut in coufpe«ffu provin- in confitnfie. 
ciae prxfecfti, thorace ferrea induti, equum ferocem, citi JpCngff* 
a terra confcendere pofllntjeudum alienandi po- 
teftatem habeant. Aifbus hujus folemnia prolixius refert BORN. 

Dsfput. de transmeet, feud. inallod. add, STRYK. (le feud. Lu- . . ' • » 

/at. Sup. Cap. II. $. ji. Ipfa utriusque imperatoris privilegia 
vid. in Apptnd. Corp.jur.p. 48.49. Cum poftea varix circa in* •’ 

telle&um privilegii orirentur controverfix, illas Saxoni* Eledlor ^ - 

JOH. GEORG. I. confiitutione peculiari, anno 1653., definivit ita, - 
ut feuda Lufatixpro hzreditariis non haberi, eaque inter vivos 
faltem, haud vero per ultimam voluntatem, multo minus in focmi- 
nas, fcd potius fucceffionis capaces, remotiores licet, transferri 
queant , qux alienatio time ad confufionem , litesque evitandas ‘ 
prxfc&o indicanda. Vid. Me fLau$ni%. SLtfyn * (DrbmjftCt, F t absque 
da. itji. in Corpjter.Lufet, fuptr. p. 4$/. Procedit & hxc alienatio con/enjtt 
• • / s . C a absque agnatorum 
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absque agnatorum & firuultaneeinvefiitorum confenfu, ut neque 
hi.fi anterius ditta obferventur, jus contradicendi habeant. Cce- 
tenmi inter fe paulifper differunt privilegia feudorum utriusque 
Lufatix. Illud enim, quod Ltifati» inferioris vafallis ab impera- 
tore FERDlNANDO 8.1538. datum , pinguius videtur ilIo,qHo<f 
Lufatitc fuperioris vafallis a. 1544. tributum. In priori enim cui- 
libet incolae permiflum efi alii , non peregrino, feudum vendere, 
permutare, oppignorare, fiue fpeciali confenfu domini, fi modo 
apertura non proxime fperauda fit, neque mentio hic fit nrgentis 
"Hypotheca aeris alieni, uti in privilegio vafallornm Lufatix fuperioris. Id 
tamen f cudi adhuc obfervandum efi,quod, licet vafalli utriusque Lufatix feu- 
judicialiter da,itafinefpeciali domini diredli, & agnatorum confenfu, aliena- 
cOn/litutnda re < 3 c oppigndTare porflint, requiratur tamen, prxfertim, quod hy- 
pothecam feudi attinet, fi ea contra tertium poffefTorem cimi 
maxime operari debeat, ut fiat judicialiter, & fub confirmatione 
judiciali. Vtd. Dn. BERGEK. Oecon. Jur. h. U. Jit. f. 
p.M.sj2,- ; V . . ; 

5. ir. 

■ ' / * * 

Vbttnfeudit Oriuntur hic quxftiones, inter dotfores pro & contra deci- 
Jjufatia d<h fx, an nimirum in feudis Lufatix, fi ea vi privilegii alienentur, 
tnitiui 13 a- competat domino dire<f!o,& agnatis, jus protimifeos & retradus ? 
gnati jus re - Affirmativam fententiam juri conformiorem efic putamus, eo quod 
traQut 0* reliqua feudi naturalia per conceiTam alienandi facultatem non 
protimifeos mutata, multo minus domino jus protimifeos & rctradus vi do- 
exercere minii direfti & favore confolidationis competens ademta cen- 
fosjetu ? feautur. Sunt nimirum hxc plane feparata, ad qua: privilegium 
principis ultra ejus mentem , & quatenus in praejudicium tertii 
tendit, extendi non potefL Neque efi, quod dicas , tali cafu pri- 
vilegium Ferdinandinuin fuo defiitui cffccfhi : hoc enim operatur 
ut vafallus,irrequifito domini confenfu, feudum alienans , eo, ex 
capite felonix privari, ilbdque revocari nequeat. Neque fem- 
per fit, ut dominus dire<fhis, vel agnati feudum iisdetn conditio- 
* xiibus accipere velint, nt adeo contradus non femper reddatur ir- 
ritus, aut jus protimifeos alienationem proprie impediat. Plura 
vid.apud THOMASIVM de feud. alienat* §. 4 0 -f e <l- *dd. Dn. 
WEKNHER. Obf />,/£ obi tz 7 . 
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Dantur & alia privilegia, feudi alienationem permittentia. Pomerania 
Paucis attigitie ftifficiat, Vnfallos Pomcraniae de fetidis certa ratio- g SileftA 
ne difponere polle, qua de re STRYK. difput. de feud. Power. V afalli di~ 
tradat. Quemadmodum & feuda Silefiac certo modo finit alie- fp onU nt etr • 
nabilia, te/lante SCHICKFVSIO inChron . Sile (i /e L.llL Cap. jj, tarationede 
f.303* verb : Uter fctifetf fyatcn Mc£tl)n^^UtcfoIcl)Cprivilegia, f cu do, V* 

Da§ fie fcie ?ri)nfc©utt)cr , »cnn fre md)t aufben Jall ft^>cn/U)rcm 
gutcn $3clie6?n nacb, ofyne (EinrcilliAimtj fce* £i^n*£)e?rn0 r unD 
Agnatcn bcralienirm, herdntJerit, Dcrfaujfcn f un6 ucrtetiircn fou- 
lien. In plerisque invetiituras literis amplislima alienandi pote- 
itas vafallis ita conceditur, baflelbe $U fyabetV JU bd)dftCIV JU bt* 

ftfecn / ju gcmcjien^u^vfanffcn, jubet pfdnbeit , uni) bcmiit ju 
tl)tm unt> $u lajjcn^ nucf> fcinetf bcfien&Pfllentf/ ds mit femen pro- 
prtn 0 - 3 utf)O tonjitf ju tjebttl)ren, fur tfntf/ Unfcrn <£rben, uttD 
?Jlad)f*tttinicn f mtd> mdnwgltd) uuD o^ncje^mbert, i>ud; utu* ati 
unfcnt ^)crrfid)fcifcn r ?d>ricn, 01cd)tett uni) ^ienfJen allejctt ol)n* 

HENEL. de jure dotaL Cap.Vl. $. 6 . ANTON. difp* 
feud. difput .\IX. $.4. lit.f. ■ ' 

•■!**'• §. IV. , ‘ •' - ; ^ 

Haud vero ignobiliores tantum vafalli ejusmodi alienandi Dantur & 
"privilegiis, ex concesfione utuntur, verum & fummi quidau \ feuda itnpc- 
imperiri principes. Illudre nimirum feudi cu jusdam alienabilis 1 riiex privi* 
imperii occurrit exemplum in Archi-Ducatu Andriae, cujus pof- legio aliena * 
fetioribus privilegium a FRIDERICO & CAROLO V. inditi- bilia* 
tum, ut haeredibus dedituti , aut mox decefluri, liberam , invito 
etiam imperio, exercere poflint difponendi inter vivos pariter, < 5 c 
mortis caufa poteflatem ITTERVS de feud. imper. Cap. XVI , 

§.6. 15 Cap, XXI II. §.p. LVNIG (Tuitfcbcs Archiv^ 

Part. Spec.von <D«p(trddb.Z,ECH. trt £urop. i^erolb, p.^cS. 

Quod privilegium de provinciis non folum audriacis, fed de omni- 
bus aliis,ad Archi-Dticem Audria: fpedantibus regionibus v. g. de 
regnis Bobemiac & Hnngariae intelligit LVDWIG. ad dur. bull. - 
Tit. / 77 . 5 * 5 . not.d p.764. & Germania princeps Cap. III. $. 4/. 

Similiter libera alienandi facultate gaudent Marchiones Branden- 
burgenfes , e*tra imperium Duces I.otharingix, LiMNEVS 
: ' V N ' * C 3 . ' Jur, 
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Jur. pubi. Tom. I. Cap.t, n.q. dc f^antuaui. Vid. SCHOPP 1 VS 
1» tbefaur. ftudal. Cap. 1 . 15 c. 

« • “ # • 

_ *• V. ; 

'Confuctudi- Ex confuetudine feuda quandoque fiunt alienabilia. Quam- 
ttc feuda in - vis eaim ad confuetudinein, jnre fubfifientem, rite confiituenaam, 
ter dum re A- requifatur, ut primo de confenfu domini, & imperantis confiet, 
dunttir a< ^ uuin deinde adfit frequentia, accedat temporis diuturnitas, at- 
vabiUafine S ne P ro ea rationabilitas per l. fin. Cod. qttet Jit Cong. con- 

d omini 15 fuetud.Cap.fin.X.deCon/uct, primum vero, dc ultimum hic cefi» 
amatorum ^ are beatur, eo, quod translatio feudi fit’a<fius maximi praeju* 
* ifenlh ' dicii, <l uo dominus, tam fervitiorum intuitu, quam proprietatis ra- 
** tione damnum fentire pofict gravifiimum, quod nuIlo|fane acqui- 
ratis fundamento , fipraefertim feudum valallo ex mera gratia, 
absque pretio cdncefium fuiflet, niteretur, ut adeo non pomt non 
prnefumi , dominum in quidvis potius , .quam in ejusmodi aliena- 
tionem confenfurum, quemadmodum dc ipfe feudifia irrationabi- 
lem illam voca* confiietndinem Mediolaucnfium , qui clientulum 
alienare pofie totum feudum, fine domini voluntate dicebant 
1 Feud. ij. Manifefia tamen ajquitatis ratio ex eo evincitur , quod 
domini ante induifiam ejusmodi confuetudinem, vafallis, aliena- 
tionem fu (cepttiris, facile* fe praebuerint, omittentes contradictio» 
>\ nem, conferente*, neque prohibentes invefiituram,ex,quibus omni- 
bm generalis domini confcnfus ad omnes alienationes clarifiime 
- - -conspicitur, ut fpeciali ejus approbatione pofiea opus haud fit. 
* Quemadmodum vero confuetndo, alienandi feuda, fine domini 
confenfu,hac ratione valide inducitur,ita dc confuetudine feuda, fine 
eonfenfu agnatorum, ob paritatem rationis, alienabilia fieri pofiiint, 
fi' nimirum dc hi diflenfum non declaraverint, dc more regionis feu- 
’ • da, citra eorum confcnfum alienata fliere. Ccctcrum fpedtat con- 
fuctudo, juxta cum privilegii*, nifijexprefle refiriCta fint,non folura 
ad actus inter vivos, fed dc mortis caufa, ut vafalltis eadem facilita- 
te, defeudo condere tefiamentum, quam quendain alium contra- 
dtum celebrare pofiir. HVLD. ab EYBEN. Elctt>feud. Cap.VU. 
$.17. STRYK. Cautel.te/lam.Cap. FJ. membr. 2. §.y. GARPZ. 
L nre/p , s . HOR N . jur. feud. Cap. XIX. $. 2. 15 Refp. ClaJf.XVl . 
rt/p.44. WERNHER. R.iF, ebf.14^ Reputantur pro feudis 
- y • coafue# 
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confuetudine, fine domini & agnatorum confenfu alienabilibus 
feuda gal lix, teflante CVR.T, jun. P. IV. n.uo. BORCHOLD. 

Cap. VIII. n. 7/. qux iuftar patrimoniorum, invito < 5 c irrequifito 
domini confenfu , valide alienari ac donari pofle BOERI VS it * 

Decif. Burdegal. Cap. XIV. n. 12. cum ibtd. citat, aut. contendit. 

In Franconia feuda Herbipolenfia, quoad medietatem feudi, auto- 
re R 0 SENTHAL 10 de fcud. Cap. IX. Mctr.br. 1 . Conci jg. n.46. 
meminit & BALDVS in C. imperialem n.10. ibique LAVDEN- 
SIS n.32. de prohib. fcud. alienat, per Fridericum confuetudine*, 
qua feuda creditoribus in folutuin dari potuerunt, Conf. XN- 
TON. Difp. feud. difput. IX. 5. 4. SCHENCK. L. IU. Tit.L 
n.z. SCHVRFF. Ctnf. Qcnt. I. Conf 41. n.u. t ' 

■ '• f. VI. 

Feuda non minus Meckienburgica , inveterata confuetudine jy e 
alienabilia cfle, flatus provinciales Ducatus Mecklenburgici , int Mecklen- 
terpofita appellatione ad Cxfaream Majeftatem a con/iitutione burricis. 
Sereniflimi Ducis, Caroli Lcopoldi, fub dato 28- Julii 1717. de 
non alienandis , neque oppiguorandis feudis, fine ejus confenfu 
publicata , demonflrare annifi funt. Extratflum interpofitx , < 5 c 
coram judicio aulico juflificatx appellationis bic exluhemus, fc- 
quentis tenoris : 

©cmnacfc 2fatt>off btr ^ccflenburgf. SRtffet unb fanbfcfKtff* 
gcbufyren roill , Dic <ln «Dtojef!. £6d)(Tpm&I. £Kftd)$' 

4 i)of*Ouitf> rolbet Cie^^trm 4 Ser$ogs ju nftccflenburg, £arl 8 eo' 
poli) $utfrl. £>urd)l. ncultdjjl fub dato ben 28. Julii 1717. publi* 
cirte fogenunnte Cunbef^ConfUtution.ttKgen SQrrfffc* unb SQe* 
pfdnbung bcr ^ccflenburgl. ^l)en#©utl)cr, t>on gefngtct Dlittet* 

Utlb Sfltlbfdbnfft flHcninf?rt^dntgfl intefponirte appellation Ctb# 
tiungfomiftg jujuflificirtn: (So bebinget fid) bcrfelbejuferberjT 
au£i alio, bom appellirenbcii^bcti iUfJeljcnDe SHctci)*» 2 Sol)Uija* • 
frit 2 )ie Matferialia onlangenb k . 

Gravamen IIL ' 

5 BtCtt>of)l of)no bem blefe conflitutiou , ratione materiae, unb 
fywtf flanfcon Sntyaltf fjfllbtP/ btncn SKutyen , unb 
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ptr pada majoium bcffdtigtcn , bcftdnbujcn Jocrforontcn 
jumibecy foiglic&aitnnb Det jtcb, nulFunD ntdmgijn inbem 

III) bnrinnen ftatuirct werben iwH : bnj? in bciten ^firfrcn* 
thumcrti 3)?edflcitburg feitte 33erfe(; # unb SBerpfdnbung 
elnigor {JeljcnKSutffer, ofynebetf Scmbeg; fturftcn, <!($ domini 
diremi fpccialcn Confenfc, ju red)t tcfranDicj unb gultigge» 
od>tcf , unb gebaltcn nwtbrn folle. 

S5a boct> in Ckgcntbcti notorium ijt, b(i£ bic fonberbabrc 3frf, unb 
€igenfd)afft t)cc flftccflenbutgl. ?cbn * @utl)cc , unb Da? burcbbte 
fanbcf? reverfales.^urffl, refolutiones llrit) bcjtdllWcjCll ©crid)f$* 
Renuet) befUfigtc ‘petronimen, unb £iutb*$?nnb £cl)np*Obfervanz i 
t$ mit firf) b«ng£t,baf bic6cbn>@utf)crin bcncit ^urfrcmbuuierrt 
SDJecfle nbtirg , jumal)hwnnfte mcbtmtf bem duffetficn &ia bec 
€t6ffhun<) ol>nc beb tnnbcfcfturjTm, o(b gcbnb^frrn fpc- - 
cialen Confens , gultig, unb niif rcdtftobec 36urching t>etrfc^et> 
unb wrpfAnbct rocrbctt fonucn : n>eld)eb befonbm 0ied)tbcc $Jecf» 
lenbttrgtfdjfn ?cbn#0uri)ctf bccDuttct^unb Canbfdbajft , uubfotv 
detiteb bcuen, mir Sebiv^ufbcrni m Canbe angcfeffeitrabcrflefralf 
de fodo nicbt entjcgen roerben mag. 

S>enn cb iff mib bec ^ifwncbcfanbt, bnf; nnd) bcro 2lbuig 
txr *ri>td(tcficn ©mwbitcr bicfjcitb ntt bcc £>fb<£cc f bcc Vandalier, 
betmt €nbc beb flen Seculi nad> 0>rifH 0ebucrt), bic uttboufc^e 
fccmb? Martin bercr, 21'enben unb <3Iat>en , n>ic allc ubrige bec 
SOcmbalict* pcdafncn ^rotincicnralfb aucf) linfcc bcncnfeibcnbab 
Jattb Dtfecflenburg occupitet ^a6cn : 

. Vid. Dn, Henr. Cocceji jurispnbl. priid. Cap.3. Sed. IV. n. 51. & 

Sed. V. n. 65. feq. ibique allegat. Tkomaf. Analed, Gu» 
ftrovjenr period. I. §. 2. 

‘SGekbe, (jleid) ww fte nad> tyccnrigencn <5itten, unb Dvedtfen 
gclebet,aud> nod) $u bet -Scit, icic fte Pon dvdpfer Carolo M. be;wun* 
gen, bei; tyren eigenen fKec^tcn gctojjcn roorben. 

Vid. 'Coccej. Jur.publ. Cap. 3. Sed. 4. n. 58. ubi ; formula Sclavi* 
carum rentium fuit,ut fub fuit ducibut 15 fuo jure viverent* 

3(1 fo aud), adec tH'ntuufftiqen 23ermutbung nnd),um bic fonft 
in ^etitfcblmib unb 3talicn cfroti ublidtcit \?cf)H'9ied>te ftd> tnenig 
Ibcfumtncrt/fonbetn ihre occupirtcuSntibdSufba* cigent^ftmlidb bc* , 
fcjfcn l)dben, bbn fpl4>en Nne @pur non 

eebu^ 

t * • 

. ’ . - . DigitizecJ by Google 


s ) o ( a ", t f 

' i - ' - .. — - — ■ «■■ ' » — — 

£chii#©ufbern in OftecFlcnburg ju fttiDcu ip, bifj Dabin, Da Die Slaw 
oon Datat @ad)fctt oieljtilfig mit&rtcg uberjogcn , aud) grbftcn 
Qbati iH’n ibttat petttieben tDorben , unD cnDlid) Die rpotnmni* 
fcbeituD 9 )}edflnibOTgifd)e fturften tf)reftfirfccnfbimicr, unD £att; 
Dcn, peti Dem .Vvtfyfct unD Dtottt. Diei* ju ?cl)n eutpfangett, Da fo 
Danti fo iKbl nad)Demc , ai? aud) ttacb Dercr <?ad}fett, nue ibeen 
SAiiDcrn mitgebrad)ten (Jyetttpcf , Die ©tupobner uut mebrerer 
(Sicbcrbcit wiflen i&re SanD#C 5 i 3 utl)cr Dctn janDea^pcrrn jit £ci>ti of- 
ferirctbat-en. 

f'id. Tarnov. tr. de feud. Mecklcnburg. P. I. C. 1 . 5. 10. Engcl. 
brccht. DilT. de fing. feud. Mecklenburg. jur. Sed.2. tb. 2. 
& 3. Mxvius Conf. 44. n. 11. 12, tpofelbjt CC aua Di ’6 D. 
Chemnitii Confilio ftnfubrct : 

£a§ , ebe Die ^cmmcri|*e fturjfett ft* unfer baa Deom. 
Dieirf) Degebat, rnatt bcnbatenFeudis oDecScbtten (in Dia 
feti Orfen) ntrbta gctwiff , fenDcrn nxte Die bon 2lDel gebabf, 
oberpotibetien PanDea^itrfreti ihnengefrfiettcfct , oDcf fte nia 
homines militares, mitJThreitbabrcr *£>anD, Otm Dcn 5£ettDett, 
uttDanDerit Ungldubigcngettimmat, unD erobetrt, babett fie 
bin:frci)c£Kitrcr>©utber, tm£> ibr allodium unDSrbe be* 
fefien, unD Dcanvgett Die #ctfeogc tiid)f, ala Vafalli, cDer Pebn* 
leufe fur iljre febtt-^crrn, fonbernttut ala ibre UnterttKtncn, 
fur iljren ^anDea^itrften, £>bcr; unD 0d;u^$ccrn crfannf 
unD geljalfcn. - 

. ©ejTalt Denu aud) Die JCti fo ben Dettett $?ecflcnburgl. ?cbne« 
cftraa Pcrjeicbnct , Darinnen ubcrcinfrimtnen, Dafi Die Perfleti# 
burgtf*en£ebm©u*<Pibw» erflen Urfprung ttacb, feuda oblata, 
feim. 

Vid. Uert. de feud. obi. p. r.$.i6. Brunr.m. Conf. 17.11. $g. 
Stryk. de feud. Pomer. Cap. i. A 1 *v. Conf. 44. n. tr. fcq. 
Tarnov. tr. de feud. Mecklenburg. Cap. f. $.10. Pct.Sckuttz . 
Difp. de Mutat, domin. feud. Cap. 2. th.13. Mulier. Difp. 
devirg. nobil. Megapol. C. I. §. II. in fia. Engtlbrecbt. de 
fing. feud. Mecklenburg. jurib. Seft. 2. $. r. 

S>araua Datnbeaiunfftigjufifieffen, Da§ fold>c Offerfruna tiidrf 
ttad> Denen Dieguin Dea bef*riebencn gemeinett gongoborDifcbcn 
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€cbivDtcc^)tf? (altf roctd>eg urn Die£cit tn ^cutfcf>Ian£> nod> nid)t 
befmtnt \mt, fonDern crft im funffjcbenbon Seculo bofctbfl cinge; 
fuIjWt tWt&CHf 

Vid. Conring. de Origiu. jnr. German. Cap.32.&33.) 

fonbem firitnebr init fcld;en conditionibus gcfdtcbcn fcim rcerity 
moburd? Dic bif?t)cr geljabte ftcpe difputation uber Dic rigent fyumli* 
dic 05 utt>cc / tmD Dercti tr3nsmiffion auf DieCrbcn, bci)bcrlct) @e* 
fd)lcd;t£, enn twtttgjfcn cingcfcbrencfet morbem 

Tarnov. de fend. Meckjenb. C, I. 5. II. 'Engelbncbt. do 
fingul. feudor. Mecklenburg. jur. Sed. 2. §. 3. &. 4. feq. 

©nnnen^cro Denti and) Dic 9 )}ccffcnburgf. £ebcn, bcr »cn f iU 
«f>eu intDencflicben ubraltcn^citcn ber bejTdnbig f>ergebrod)ten ob- 
fervance tutri), in fo gar bielen ©turfen »on Dencn allgetnemcii te; 
fd?riebcncn, nunmcbro in «Suti. 9 i 6 m. Dicid) in fubfidium ublid)at 
£ongobarDifd)eu ?ol)iv 9 ted)tcn, ltnD ©efefccnganfe nbgeben, utiD fo 
ficte befetlDere r bttrd) Die obfervance unD SatlDc&reverfales 
tigte,t>onbemgcmeinen Scfm^fKeebte abftimmige Dtectye t>abcrt r 
bilfj fie atld) Dal)cr f 011 Dcnen JCtis pro feudis anomalis, degeneran- 
tibus & impropriis get>a(tcn lwrbcn , fo it)i‘er ^vdtur unb (figen* 
jfdxtjft nad) bon Dcnen orbefttlic&en £d)ttcn inforocit uttt«fd)iibett 
imD, 

Ermfi.Cothmann. Vol. II. refp. 75. in fin. Tarnov. J. c. 
Cap.II. Sed. I. $. 4. in fin. & Sed. II. $. 1 . • Engrtbrccbt. 

. I. c. Sed. II. $.6, feq. 

5 l'cltf)e befonDcre 9 ved)fe Der SJiecFfenburgt. Ceffen, unter cmbevri 
fn Der iefct nngcfufjrten diflertation 

Dn. Engilbrecbt. de fingular. feudor. Mecklenburg. juribus. 

flreffcn tf>etl$ fpecifice ;u fcljen ftnD: bnrunfer Dcnn citu» Der for* 
nebmften mir ifr , Dnf nn fuirt imd) gemeinen £ongobarbifd)cn Eebn* 
SXccbtcn, ein £ei>n, oljne Dc^febn^erru^ confens mit Dc$ £el)tv» 
Sfttiwl ©cbuIDen ntcbt befcbrcebrct roerben tnag, 

• per c. imperialem 2. Feud. 55. & 2. Feud. 52. 

«n ©egentbeil dtf ein jus fingalare otioge nutriit ift : 

1 ) !$o§ Die ^ccflcnburgi. £cbn#©diuIDen trngcn , tmD ctflc 
. Dee dud^ obtie.coufcns Dc^£ebV«^etrnft gc^ 

• •; ‘ . 7 _ \ nutritie 


nmdjfe (Sdnilbenbottbcin fef>n , slcidj t>ott beflen ubrigm 
allodial - ©urbctn, bcjabfct trcrben tnuflcn. . 

2iMcf>c ufanlte SDJcdffetibursifcbc £cl)n&Obfervance nidjfaflctii 
tom bcncn bcrubmtcjlen SOJecflcnburgl. JCtis bejeugct roirb. 
yid. Ernft. Gotbmann Prof. & Confiliar. itemque CancclIar.Gu- 
fkav. Mcgap. Vol. II. Refp. 75. n.34. < 3 t Vol, 11 . Rcfp. lg. 
ibi; 

In Megapoli plurium annorum 'uju (5 con/uetudine receptum 
tjl , ut feuda rffi' alieno fint obnoxia, fed 15 ut ob at alienum, 
vel in Jolutum feuda . dentur , vel vendantur , vel qua alia ra- 
tione alienemur. v - •• .. 

Tbom.JJndemann. Prof. & JCtus Rofloch. itemque ftatuum 
provinc. Megapol. olini Syndicus Exercit. feudal. Cap, $. 

§. 50, ubi 

notandum efi, quod feuda nonnunquam maxime bifee in locit 
ubi ari alieno obnoxia funt,pcr emtionem 15 c. 

Dav. M&v. Tribunal. Wifmtr. Vice - Prxfes Confil. 44. - 
V. 128. ubi 

5 H 5 cnn hrcvimfec rcftmbtflcttwrb, n>o$ itt bcncn bcnad)b<itfcn 
Pfljibf6n*ffcn, a(f in bcr r.nb ^cflcnbur&bcc <5>d)tiU 

ben bfllbcr, beo bcncn fcfyncn obfervircfmrb, ift bcftmbf, Dafj 
in bcncn bic Scben bic ©tbulbcn tracwn, unqcacbtct, ob fte mit 
Dee Scbn^ctrn Confensgfmndbctfct)nobcctud)t«Sc * 

Confil. 96. n.38. ubi: 

Primo Te offert confuctudy Mtgapolcct , qua a jure feudorum 
communi in eo re^efftt , quod feuda ari alieno obnoxia fecit 
- - - qua notoria , atque extra controverfiam efl. 
add. Tarnov. defeud. Meckleub. P. I. c. 2. Seft.ll. §. I. & 
C. 3. S. 1. 5. 6. ubi ex tejlimonio quorundam nobilium d. a. 
>S 8 i. proba tyju/ hoc frigidare feudorum Meckhnb. rtvtrf ili- 
bus antiquis 15 inveterata con/uetudine atque immemoriali 
nisi obfervantia. Item P. II. Cap. 4. §. 2. ubi 
Secundum jura noftra Provincialia ( fc. Mecklcnburgica ) 

' feuda ari alieno in(\at allodii funt obnoxia. , 

SonbernceifUucf) biefe t>on unbcncflkbcn getten J^tgcbracfote 
beittnbige ©erpoljnbfk bcr 0)?cdflcnbui‘cil.£cl)cn, folgcns publico 
pafto Screniil Ducum Megapol. cum flatibus provincialibus con- 

D : ^ vento, 
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▼erto, ncf*mlid? burcfr bic PanbcoReverfales dc a. 1 62 r. boHig be* 
franget roorben. S)enn altf Die ?anbep^urfrcn- unb ?ef)n&£vcrm 
jrldjcr ubraltcn (fteiwbnbcft balber, Mc tynen croffncte i'ebm effte x& % 
burcf) ben lc$tcn ?d)civ£rAgct t i§ an bcm '11'crtl) bcr ©iitbct mit 
©d)tilbcn bef.bmcbret gefunbcn, unb baber jurocilctt f:ld)c (SebuI? 
ben mdiftinde ju bcjafjlm fid) gcwctgcrt, barqcgon bic 8antM5tAn* 
be aufbcn uf>ralren ©ebraud) unb £anbc0* Wemobnbcit ftcb fundi- 
tet, jb ifr cnb(icl) tiiifcr anbcrn aud) biefetf gravamen Der £onb* 
©tartbe * 

terte TJwm. tindemanno Exercit. feud. III. enp. 8 • $• >?• 
in fin. add, Tamov. tr. de feud. Mecklenb. P. I. C.3. 

Sert. I. /. 6. in fin. 

SDurd) bcit wn &U)fctl. SDIaicff. Ferdmando II. glorrourbigffcn 
9 fabcn<fcntf , burcb allcrgn Abi. qff e confirmation, aud) nacfrgcfyAtb# 
in contraditforio, blird) tUclfAltigc ^Apfetl. Mandata & judicata, 
bcffAtigtcn Allecurations- Revers d. a. 1621. §. 3 1. burd) biefe 
moderation abgctfjan worben : 

SDafj bic cincti Peljn^tonn anctcrbfe <~d)ulben,unb barinneti . 
cr foitff gcrafbcn m6d>fc, au 3 ben , Sereniifimo eroffhctcn Zc* 
ben bqal)(ct werben fbltcfyjcbed) tuit Diofcn ©cbing unb SOcr* 
bcl)Olt, Dafj NB.bcrlc^te Ccbn^rAcjcr cute delignation Dcrcr 
fSdjulbcn ju iibergcben, unb manu bcrfclbe meiter ®elbc$ 
bcnotbtgcf, cr unt guabigen Confens anjubalten fdjulbig 
fepn folle, # . . 

0lcic6roic nutt (jierinnen megen bed nofljroenbici ur fucbenMn 
6cf)cn * Abcrrl. Confenfiis aitPbvucflid) ein llntcrfcbeib .qcmacbtJff, 
unter benen £cf)ttcn, nxid)cnodj nid)t aufbcn Icpfctt $all bcr (Ex* 

■ • cffnunaffcf)cn,uiib bcncn£d)cn,iwwn nur nocf) bcr Icfcte f^n^ra* 
get ubrig ift, unb roefdx alfo betn Pcf)it*Mbcrrn feben jum AuffcrfTm 
§all bcr (Jrofrhung ffeben , uttb ttttr in fpecie ben biefen Icfcfern $all, 
au?brucf(fcb aupbebungcn morbe, bafj bcr Ic&tcPebn^rA.acr jur un* 
tmbanigfrcntSucbuncj beti &bn4vrrl.Confenfus bcp2(iifnchmung 
bcr0clbcr auf bic ?cbcn,t)crpflicf)fcf fepn folle ; alfo iflbierau? ojfen* 
baf)r, baftUn crftcn$all, ba bic ?el>cn nocf) nidjtjum ^all fTcbcu, 
bic oorgcfagt e tmraltc ©cmobnbcif, ba§ ncf>mficf> bees febtv^^nn?, 
orni; obneconfem bc^€c^n^*&crmgcmad;fc(Scbulbcn/ twnbcm 

r » * • • • « 
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fd>ii, qfddnifiUvnbe)]en ubdgen allodio tcjnl)lcf iwbcn mnifch f 
butd) bit K».§. bcr £anbcg reverfalium frtttfilUl befidtiqct fcp. 

Exceptio (nim firmat regulam, in ca/tbus non exceptis. pj. 12. 
5.34. 7r.de iiittr. vel inHr. Ieg.L.ig. 7r{de Teftib. 
etiam in legibus feudalibut 15 materia feudali. 

•» Alexander. L. 5. Confult. 8- verf. quinto probatus &c. Hart - 
mann Pijloris.2. qu. 27. 11.7. 

Unbtntwbgc btefer, burd) b»c tibrqltc unb 

refervales fcfhKjfdlte. bf fonbctc Qualitdt b<r 9 }?ctflcnburql. ?d)tte 
nun, ijr c» in SKecflenburq cin befanbftt* au^ctruuijtccf 9 \od?t, ba§ 
obqfdcbfcnfT de jure feudali Longobardico cift fdll/ C^Con- 
fens brt Pf^>n * ‘SrrdqttS nicfrt berf^ct nod) betpfdnbct twrben 

2Feudor.52.55. Vultej. defeud. L. I. C. 10. n. 42.de 43. 
SDennccf) 

2) SMc 5)ii‘dPlcnburqf. ?ebcn, ttxmn fic bcm Pcbn&Jbcrrn jurn 
duffcrflcn $nll bcr gtojftiuncj ftct>cn,tH>n bcm £dp3)?ann \>tt 
|ctttc(Sd)uJbfnol)ncbepi'cl)n 4 oerrn Confens, qultiq tmbmit 
recbfljcbcr SU>urcftincj wrjc$ct unb ucrpfdnbct roctbcit 
Fonnen ; 

213 ic fdcbctf 1) m Oicdtfcn bebrtupfen . • - • 

CotbmannVo\. II. Refp. 75. n. 34. c 5 c 36. feq. Mttv. ConF 
96. n.38. ubi: ifti, ( fc. confuetudine Megapol. qua feuda 
' acri alieno ^obnoxia funt ) non pote/l.non e fle confequtns, ut 
impunis fit oppignerat io - - - abfonuru enim foret, ex 
confuetudine as alienum ex feudo folvendum e fle, 15 cum pro 
, eo vafallus feuduui obligat, ideo privatione puniri. EtConf. 
44. ». 128. ubi: ^ftbchmbf, bn{? m 9)? ccflcnburq bie £c fati 
, bic <5d)uJb rtiiqcri, tmqcdcbtd , ob jtc mif bc$ ?cl)n> docrrtig 
Confens qflllfldjCf- jct)Jl tber lUcbf. Tarnov.de Fetid» Meck- 
lenburg. P.T. e. 3. S.2. $.15. &P.II. c.4. $.2. ubi: Adeo» 
que nec hypotheca etiam absque con/enftt principis, in iis ( feu- 
dis Mecklenb. fc.) conflituta, effedu caret. Essgelbrccbt * 

I. c. Sed. II. $. 11 . infin. < 5 c£. 13.. 
fludf) 2) bardus ned? um fo pid md)t gu fdtfiefjctt ift, btifj mtd> fo 
qnr tacita hypotheca, cinc ftfllfdnxwqcnbc SGcrpfdnbunq in benen 
^rflniburql.gcbwnauldflunbbcflanbiqif?. • 
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Vid. ®ie bcp Det unb * .Orbnutn} an$c* 

Drucfte 'JlltfH. Conflitution tnm <?. Febr. i644.verb: aUcn 
<mbcm hypothecarii* ■- - - five tacitas, five. exprtjfas hypo- 
thecae habent ibut IS c. Tarnov. 1 . c. Cap, 3. Sed. 2. $. 17« 

Stryk. in not. ad Brunnemcmni tr. de Concurf Creditor. 
C.5. jr.53. & difp. de obligat, conf. nmn. Cap. Iru.93. 

Solglicfyttod) um fo Diei md)t Die hypotheca exprefla, ober <Mfr 
trncfticbe ^erpfdnbimt) in benen 9)wlenbutfll.£el)neii gutti#, unb 
bejlanbia fm mufl*e. 

; Cum a tacito ad expreffum probabilis Jit argumentatio. Ever • 
bard. loc. argum. legal. 27. n. 9. add. Engelbrccht. I. c. 
Sed. 2. §.13. . . • 

©ejlolt bcnnaudj . ■ 

3) ©Utd? bett ojftgcfdgtCttf publico pado reverfalium , 6e * 

' ttc^tcn uljvnlff n ®ebraud),in SNecFIenbui# bcjrdnbijj ber$ebrad)t iff, , 

• Do§Dtc^ie(flcnbutgtfd>cn £cbn* ©utfyer , ivccjciv Det barauf 
tetlben 0d)Ulbei1r ce mocjen fold>C debita neceflaria, five voluntaria, 
notl>n>ettDi$e , ober roillful>tUd>e 0cf)ulDen, mir, ober cfrtc be$ • 
• tfebn^bcrrntf Confens gmadytt feijit, an$ ivtbcr Qi't((en,tmD otyne 
Confens bc$ £cbn*£rrrn$ , unb berer Agnatcn, qleicf) a 1$ flnbere 

allodial-0utbct/ betfauflff unb perduflcrt werbcn fomtcn: 

. * 

Vid.Ernfl.Cothmann. Vol. II. Refp. 75. n. 39. ubi, 

Quod feuda eoe a fu , quo de confuetudine are alieno pregr ava- 
ri pcjjunt , ob at alienum confotum, etiam invitis fuccejjori - 
bur , reSie alienentur , nifi fuccefjores aes folvant alienum . \ 

• Item, Vol. III. Refp. ig. n. 23 ubi, 

Pugnat notoria Mcgapolenfis confuetudo , qua unicuique feuda 
fua ob qualecunque aes alienum, quo premit ur, alienandi po- 
teflatem concedit, five as alienum initio data opera IS volunta- 
rie, five necefittate fatali naturali , aut legali contra Sium. 
add. Vol. III. Refp/ 31. n. 38. feq. 

Maviut Conf. 96. n. 58. & Conf 36. n. 93. feq. ubi n. 95. 
concludit. Si etiam moret Megapoleos circa feuda fc i f cita- 
mur , repetimus, non alio’ jure exfolvi aes alienum, quam 
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ex allodiis, ideoque adjudicari » & alienari in creditores, 
ut ut perfonas, fetidorum non capaces. 

‘ Lindemann. Exercit. feud.3. cap. y. n. 57. ubi. 

Moribut noftrit - - - ob debita, fetida licite alienantur. 
Immo concurfu creditorum exiflente , publice fubhaftantur, £z 
■venduntur. •. • V 

Tarnov. tr. defeud. Mccklonburg. P. I. Cap.3,Sed.I. $. w. 
feq. & P. II. Cap.IV. Sed. 2. §. II. ubi. 

Quoniam feuda Megapolitana ari alieno Junt obnoxia , 15 ob id 
alienari poj/unt, eaque pro lubitu, ex quacunque promifeue 
. " caufa, absque domini & agnatorum confenfn dillrahi- pofle, 
fatis apricatur. Id eft : (£ 0 ifl ojfcnbal)r genung 1 t>« 

SOlccflenburgl. £cl)nct>ct bie (Scbulbon l>afftcn , unb bcf?faUff 
ncicb ©efallen, ce fetj nue welclxr Ufyrfadb ce molle , el>nc bc$ 
? cf)tiAf)crcn , linD bcrer Agnate» Confens wrduffcrt trerben 
f6»»cn. add. Hulder. ab Eyben , EI. jur. feud. Cap. VII. §. 12. 
ibiqtte allegat. Stuck. P. I. Conf. 26. n. 313. feq. Engel- 
brecbt. de Gng. feud. MeckJenburg. jur. Sed. 2. §. 1*. & 11. 

• , in fin. & $. 13. ' ' 

^oIcfarcKffalf, bn£ 4) chtcg £eJjn> ©titiet, bcr biefen 
0 rf)ulben, unb flnbrincjcnben Creditorum fytilber> jtim'Concnrs 
t ommen, twficn ('cl>u?©utbcr eben jlnvof )! , al^ alie ubri^e bcijelbcn 
AIIodial-©utbcr, benen $Jccflcnbutgl. bcfonberti Ccbn * fRecbten 
ttocb, o!)nc bc£ ^cbn^crm Confens , bene» creditoribus in folu- 
ttun gtgcbcti; unb 5» tyrec ^ejaljlutig adjudiciret rocrbctt ntuffen. 

I Nam in folutum datio t etiam fine confcnfu , imo invito domi- 
no , juxta jura provincia fieri potejl , ex quibat at alienum ex 
feudo fohcndnm tjl: Mav. Conf. (j&. n. 6/, ibique allcg. 

Cotbmann Vol.lL Conf. 75. n. 34. & 39. & Vol, 111 . Refp. 
3 (» 38 * V • 

v * . 1 

26 orbet> ben» 

5) De jure fetidaliMccklenburgico- btVfcnt.dC Creditores, 
d)C tlltC hypothecam privatam conventionalem fjflbcn, jaalleunb ' 
jebe chirographarii, tlid)t meniqcr , rtie btV hypothecarii, tttdcbc bftt 
£tbuM;ccrlid;cu Confens uber bic (rdntlb -Sorbantur bitbcq , tbee 





> 0 < 



33c,$itl)lung, falis nurbic£cbiv©utl)ir fc mit jureubctt, tbcn fo 
rnobl ntiesbcnen £djn*©utfycni/ a(e* au& bencn ubrtg*nAllodial-®iu 
thcrtir fecundam jura prioritaris crlancjm. 2£mn ber berutjmte 
^ccflcnbur^ifcbc JCtas . f ' , . 


Prnft Cotbmann Vol. III. llcfp. 18. n, 2. bcrqcfrrtlt ottcflirct 
Nihilominus femper t $ omni caju, quo creditorum Jit concurfut , 
■ IS V a falli debitores Jeudafua vel in fo lutum creditoribus dant, 
vel etiam alteri vendunt , omnes & finguli in univerfum cre- 
ditores audiuntur, & creditum confequuntur , five at ifiud 
fisum domini tS agnatorum conftnfu nitatur , five etiam f 
dejli tuatur , five nectfiarium fit debitum , five voluntarium. 
Id ert; <£$tvetbcn rmttes Otfanuaricyt*, lwtnt f itt Concnrs 
ciitftclKt / tmb bet Valallcn nl$ 0 d>uIDtKT , jbrc fcbit'© utbet 
cnttvcber itjrcn creditoribus, fratt fer bnnven Q&jnbluns tfter* 
fleben, ober aud) an ictnanb vtnbcres nerfaujfen, bcmtcd) n!lc 
uttb jebe Creditores ubcvuH init ibren 0 d)ii(b s ftorbmmqen 

. • gebovet , tmb cr(ant) nbcrfclbcn Q3c$al>lun3 f a? ntaq fbtbane 
(gcbuib^wbcrunn ben Si’bn^.focrr!tdn‘n Confens unb beret 
Agnate» Confens t>oc jTd) bnben ober njd)f/ ober cSmnqnucb 
bic 0d)ulb n otf>roctit>i cj , obet aud> nad) eitjenen ®efalien 
inaebet febn. 

Mstv. Conf. 3 < 5 . n.gy.. Tarnov. de fend. Mecklenb. P. I. 
Cap. III. Sed. I. jT.i2.feq. ubi, 

Pneterea tam chirographaria , quam hypothecaria debita, feu- 
da nojlra gravant , Jtcuti id evidenter ex tenore fentntt ra- 
rum prioritatis & diftributionis patet. 

• i ’ ’ . •>.» 

- . 5Be(dK$ nllc?benn 

6) benen SWccficnburgtfdKn ®cricbten boti jdbtt , unb 
nodjbicfcn^flg invidi obfervamia i|T , nud> in twfonimcnben 
ftdilen , nacb jcri)<nien bon *llkre> iurscln-ncbtcn , unb burd) Die 

Panbc^Reverfaies bcjrdti.qtcn bcjbttbcni ?d)n?k>f)crfi»nttK*n btj;!>(t 

bejidnbictticfprodKn metben, roic mitun$cl>ligcun(ten, unb ucuen 
• prxjudiciis bcbduptdtwrbcnfbntc, wctm »id)t Dcrcn bcp nllcn 
?D?ccflcnburqtfcbm ®eriitfen qcnuq iwrbanben , nud) biiuou bic 
tdqiicbe praxts iit ^iccflcnburjj |i? gnr notorifd) rodre, bnf? nud) 


Tarnov, 




Digitized by Google 






Tarnov. de fcud. Mecklenh. Cap.3. Secli. $. 12. fe£ct : 

Quod bx: itu in propatulo JInt , ut neminem , niji praxeos no - 
jlrx Megapolitana pUne ignavum , latere pofiint. £)fc’r 
mufjc in bti’ $hcfjenbuvcjl. Praxi garilj unerfabren fvptt , Dcc 
" fdcbetf nic()t n>u|fo 

%in>a(t Principalis bifmnbf hic 2lnfubrun<j nur Serer 
praejudiciorum genu# $U fenn bcrhcjfot f IDelcbe 

Tarnov . 1 . c. P. I. Cap. 3. Se<A. 1. $. 1*2. & 13. 

allegiret tmS bofeU>]Teu fiu]!tcb gefclpa wcrDcn Fontien. 5 fa$ ipd* 
tben «licti Scnn bflftentlicb fottfam $u crfcl)en iff , S«§ (bie &ben ,in 
SJietflenbura, bmitoge Ser ut)v\ilrctt r burcb Sic ?anDc& Pveverfales, 

iwb bcMuS^cn ©etidjtf * S&rdncb bcfMngttn &l)r&&cml)til)eit / 

fiult&mib niitred^ltcbcr ctym De6 febn^errtig Con- 
fens conAituirtC privat-hvpotheca ebcil fott)of)l $U SBiDevleglUtt; De$ 
Crediti, ous bcm «Ifohypothcdrfcn ?el}ii,i!)m secbtlicbe $l'lir<Jun$ 
babe , ale Mcjaug?; tponfter Scv PcbiP -pcrrltd)c Confens ^rfclcjet 
ift. . 5>mi otttHtyl an ficb allcrbtW an&jemacbt iff, Saf? bic mff 
‘ Pcl)ne.--f)crrltcbcn Confens bc fraftti.Qtc hypotliec, in nerfebiebenen. 
0tiuf en mcbr, a(e bie privat, cbne ?ebn^-£errltcben Confens con- 
ilituirfc hypotheca rcttrcfrc/ ale Da§ e g. Der Cefjn^S>err, ttkmnifrnt 
£ef)n eroffnct nrijrb , bie t>ctdonfqprirte 0cbul6, principaliter 
«ue Dem Pcijn ju bejdblen trrbunben. 

Tarnov. hc. P. I. Cap. III. 5 c£l. 2 . §. 14. infiu, feq. ]&• 
' gelbrecht. J.c. Se&.2, §.15. 

«ne foleber confentirten hypotheca omnibus numeris ab- 
foluta, aftio hypothecaria , etiam contra dominum , & tertium aiw 
qeftclkt werben forme 

Stryk. Difput. de obligat, conf. munita Cap. IV. n.n. 

unb bergleicbcn : SBotncbmlicb aber, baf? in concmfu creditorum, 
bcrmocjebcr 8anSaitiS^H)f«@ericbt^JDrSming ancjebMtfenCon- 
ftitution SOtt 6. Febr. 1 644. bie mt( Stltjtf Confens conftituipfe‘ 
liypothec in fpecie aud) in ^ccflenbun; allcn ubri^en hypothecis- 
tam expreflis , quam tacitis praferiret tt>itb ; @0 fOJt Soeb bacaus 

gar nid>t gefc^loflfen roctbcn, baf Sarum bie, obnc ittyu $ntL 

E Confens, 
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Confens, PorGefa^frimrtflrit licite in feudo conftituirie hypotheca 
privata, dejurefingulariMecklenburgico, titlfldb/ <UIcf> ttid)t bf* 

ffdnbi 3 , tmb gultig, uber t>on ifrrer c^cfasten reci>tUcl;cn £rafft uni) 
2 Bur<f un$ fci> : SDenn nxtf einicjc JCtos bieran $u jmcifcln bewo* 
<jen, ba§ ncbmltd) i) tnbemAflecurations-Revers d. a. ,1^78. 

§. 8- bie 3 )urd)Imidmc}ften #erboc}et>erfpn)d)cn, Femen tum be*v 
' §iitterfd)fiffr jur SBerfc^imb SBcrpfdnbuncj^ud) > SSennadumg be$ 
jum £ct(.v©ebui(} , Dcro Confens Itltb 23 >(lh 2 ?ricff JU l'Ct* 
iwigcrn, 2) bnfl in bent befmtnten Projeft betf 9 )?cchenburgl. 

d>t5 tit.20. art. 5. gefe^ct vptcb : baflbie £?f)en ber (£cpu(* 
ben wesen nid)t i>crdufleri werben Fottf e,e$ fcp benn, bafj ber £eijn$* 
$err bnrein sewillic)ef, uitbbnfl 3) 

ErnJt.Cothmann Vol. III. Refp.ig. n. 1. attejlatr^quodin 
Megapoli plurium annorum uju Ifi confuetudine receptum Jit , 
utfeuda ari alieno /int obnoxia, velob as alienum in folutum 
dentur & vendantur, vel qua alia ratione alienentur : felbffc 
f)ilt$U fef$Ct : interim tamen quoties oppignorationes vel ven- 
ditiones fiunt , domini feudi agnatoruinque confenfus adhi- “ 
beri folet, • 

% f - • • 

©rid)C6 alles iff ber borbtn deducirten SOFcpmmcf , t>on 25 etfdtv» 
b^Feirbet/ cl)tie vebn^^crri. Confens in 9 ftctflenbut#i. £ri)it , 
conftituirfett hypothec nid)t BUtVlbcr f $umaf)len Da$ 1) bc* 
trifft f bercuinbe context be 5 $. 8 . AfTecurationis d. a. 1572. t»0lt 
felbfFbaeletJCf, btff? berfeibe $rtr ntc&f de necefiitate petendi, btlfl 
nebmltd)einVafalI, jut validitdt feiner SQrrpfdnbiincj , bes ?cl)n* 
$errn0 Confens fud)entmiflcn f fonbern nur nllemde necefiitate 
nondenegandi rebe ; Dfifl nebmlici) bie S)urd)f. $er£oc)e baritm 
frevfprocfcen, bafl wantt ein Vafall etwa auf Special - 23 crimt<jen 
feiner creditorum , ober cutbercr fetner UmfTdnbe J>rtlber , jup S8er* 
pfdnbuncj feiner Coutyer , be£ Pel)n>#ertlid)en confenfus beburffe 
fepntnocbri, fu bmm ber S)ur^I. £cbtt^erc benfelben* Confens 
ouf ^iemenbefi 2infudjen ntd^t perweicKrn Welle; ^efTalt aud> 
baruen alfo attefiim 

Lindcrftann. Exercit. feud. 3. Cap. $. in fin. • Confenfum do- 
minus denegare fine magna caufu nequit 1 Quini mo in bac pro - 

vine i a *• . 
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vincta ([c. Mcgapol.) domini fetidorum principes ad con- 
lenfum hujusmodi vafiUit in caju neceffitati, impertien- 
dum ie obllrmxcrunt/Wf/Wi affecuratione A. 1573 kaftc. 
nus Lindcmam. 


'©annenhero l)ier m $at wd)f $u fcf>Ikifcn ffctjef, 5afj cin Vafallu* 
ablolute, < 5 c;de neceiTItate Ocrbunbett fcy f }Ut ©UltitjfcitDerS&r* 

Pjanbfng De«f mcbf jum 5^1 jHcnben £d)ue , Dat Ccbn^occrlicbm 
Confens jU fuc&Ct» . 1 


- Cum diverforum diverfa fit ratitf p. C. 20. x. de minor. ' - - 
Mar. Antonin. varias refol. L.5. ref. 1 IJ. n. 4. 

Adcoque arquum, ut feparata diverfo jure xftimenturL 54 
C.; de donat. * T ’ 

- : • j- 

Skg 2) betrcjfenbt, fo ift&i* allcgiac ftutfK. feto mwffcnt 
projecT Dee tel)n;Dierfto t'j|} dato rt trijf publiciret, tlDft) dndettotu* 
men, fonbern wdntebr oonbee •>>i)d)fcc(.ioc^o^^ricDrid) 2iiiU 
*foi* 5wrfT(. 5 Durcf)I. DurcbbneEdirt uctt4. Qec. i 7 o 4 . 
publication citiee fpecialcn £chn 4 )tecf)fein Dcneti ©criductl ai- 
iegiren , cjcfcbroeigc Dctm Dd^dcb ju fprctbon, iiueDuicfftd) bcct>0' 
fl)fa n>orbcn , Dcipcr Dd|]aW nocb init Q5cftonD itiebr nmufub* 
•ren tfr. 

Vid. Tarnov. de feud. Mecklenb. Cap.II.Se< 5 M. §. 13. feq. 

QSfle. dbet 3) Cothmann. tltcfbcf ^ quod foleat adhiberi confenfut 
domini feudi tf agnatorum. S)atau3 fCRl 0f>ttm6^(cC> mittet* 
Itunfft ^fd)Ioften VOerDett. Ergo & debet adhiberi, £)enn tPfJM 
flfcid? Cin uttb aiiDcve Der ^ecflcnburgl.Oiedtrc uttD gebn^Qewot^ 
betren nicbt futtbi$» non Denett, fo Dic £ebn*Sporte!it jtrtxrnefymen 
bcfliffen , ftd> bcreDcn ln(]cf / finon /upcrjin<e , ad minimum majo- 
ri/ cautela & fecuritati/ gratia , um Dttl ?d)H -OtCrlid^n Con- 
fens, bcp 33 erpfdnDun,(t Dee nttfot 31111 niijierffen $afl ffofwDett 
9 )lecflenlnir^ifd)cn tebne, aue frepen lilieti tntfalbaniAf? on$ufu; ; 
cben, fo ift Darnue nidbe fbfort ;u iuferiren, bdjrDenn micb dlie trob 
iebe, ptrrecbdicbcnC^iitiqfaiDcr^erpfdiiDuiici Det^eicbcn Cefwti, 
de ncccjjttate cje(jrt(tcn fepn , Dell g.tyl* #errlidKH Confens $U 
fuc^cn. * ’ 

E 2 Ea 

• * . » 
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Ea enim, que ad majorem', vel abundantem cautelam , vel vo- 
luntarie fiunt , ad necejfitatem rjuttnodi , cujut omiffio priva- 
tionem juris induent , minime trahenda funt : ficuti etiam ex 
ejusmodi aftibus voluntariis , qui fiunt mera facultatis con- 
fuctudo non inducitur. In terminis Mav. Conf. 4 S. ii.197,(ccj, 

» r * • * . * 

SfBtc benn aud) obnebeni Dn. Cothmanu. obigetf r nid>t rtteeine 
S9ledFlmburgifcf)e bcfrutibicie ©cn>obnf)eUr fbttberit mtr nUtotnctt 

(UltOIt Dvat !) , in majorem creditorum cautelam 4 WllCtlf 

ut fentic . * • . 

.FaigeVorecht . 1 . c. Sed. 3. §.14. ia fin. 

. Unb (6 banncnbero fo QOt mcif , ba{t MJccfleribtirjj bte 
SOcrfc^' tmb 58 erpfanbim.a btrer ?cf)tun cbuc Con- 

fens nid>t<)itltt3, unb befTdnbici fcini folfe , ba(j t>ichnol>r r tuMt 
<2drm bcS $ucfU. £ofe$ jhib bffrcvn DcrfudKt voerben t Vr mit 
Sebn/,®tidjern angefeffcncit Dvtttcvfdjnffr bte Confens -(Sndjunti 
indifiindc auftublirbctv 2>|C OvttftMUti) Sani fd>aflft ob deducir* 

tamib/ntcrttciblidxn , itt ber ubralfcnobfervanceunbbcncnSdn? 
bee^ Reverfalictt fcfiijcgrunbffon ftn#tjmcnt feben betijm bcy SCiv* 
Cominiflion a. r 684. feq- dfs dit gravamen DorflejTeHet 
kbctl ; baft bie Confens ju |ltd>cn, indiflinde benen Vafaliisunb 
ubtjgcii pofleiloribuubct Sdjcn aufcjcbruiigcn roerbe n .rcolfe : 


Qtforauf bamixm fturjtlic&er ©cite biefe cjndbicjffc Refolntion 
iamabUirabgegebat; . ; 

3 f)CC ^ucf!K®urd)^ refoIvrrmftd>babiJTf bafj ffe mtr allein 
in beneu Sdllejt r bie Confens crfcrbcvtt roerbett , unb twllctt, 
baficibtjje ]ureieudali& communi autbnddj^nMt bet Re- 
terfali<rt ju erbirten nbtt)i& feptr. 


unb bcrqcfhllt bcr gnbalt b?r Reverialien d. a. Iter. jr. 3 r. barinnett 
nnrbfrhdcSdjm^rdgcr ju (Sucbung bc6 SebiMDrolid?en Con- 
ienfus* nidbtabtr Detjewtje/ befien Scbiu^utbbem £ebn*£)errn nrd) 
nid)t tum dufii’tfatt Vvuil ber (fr6jftiung |Tcf)cf,barjU bcr ©uiticdcif, 
onb 23erpfdnbung balber dc neceilitare perbuttbcn ift , ponneuen 
beftarujct rootben. 

benn aud) uber dUe bem, bie Mglicbc praxis itt 

burg 
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• burq e? oti^rocifcr , baj? ebqfeici) alicrbft!$$ btr ?chn * «^trri. Coni 
.iens cm^6fTcrs9\cd)f, unb nufyrcre 0icf)erbm gicbcf/ bcmnad) 

<mrf> tfC/ oljncbe$frl)n-$wns Confens conftituirieprivat.hypo- 

tfiecm bcnen^iCcFfniluiv^f/fcbncnjunnebcvCvIan^unci bee Capi- 
tal^ at' ct Die recbf(id;c ^urcfuncj in efFedu fyabc r uvfd?e fcnff bie 
privat-hypotliec in Dcnen AllodiaJ Cftnbcnf/ $u miebct Ctlangun$ 
Des Crediti geiuefjlt ; ^ftimajfen nicbt alicui bcp ctiva t>orf cnimen> 
beti concurfu creditorum, fcffianc nict?t t*crconfemirfc0cbu(benf 
ntd)mH’m'()ecal0btct>erconrentirfe(HdbntbctT mt$ bem frtjn bcjab* 
Ut roerbcn mtiffen p fcnbern mtcb, mann bas Petyn bcm Pebn* £>crm 
croffhet rcurbe / bctfelbc fobamt ber PanDc^ReverfaReit 

df. a. 1621. $. u. bie bet> SimteMmj bcs lefetcn £efjn*$:rd$ctg ouf bent 
&bn cjebctffteic , obcjlcid) nid)U'crconfentirtei<£cb«iben bcn bcm 
Se&n abjufufjrcn t>crpfifcbtcf t rote obcn mk mebmn muiefen ijL 
$lucb.bcm Creditori atIS' fcidx* Dcrconfentirkn hypothec? 
privata nf($f miF/ tt)tC de jure communi feudali Longobardico flllf 
bk frudus feudi cbctt revenuctl Dc# £cl>n*@5ut(jg. 


Schrader. de feud. P. VII f. cap.i. n. 25.. BefoMaCon(i\. 59 . 
u.2j7. Gail r de Pace pubi, L. ir. cap. 17. n. 17. & 1. obi! 117." 


fonbcm de fure lingulari Mecklenburgico atld) atlf bas' PeljmQMitl) 
jelbjlf l}ic adio hypothecaria llMbct beti debitorem, unb bifjcn^t» 
bcn, bd>tn alferbinctf ju|M)ef, baf itt bcrenSOcrfitcj, cnbtid) bcm- 
creditori bie immiiiion in batf Pebtt*($ 5 lJfl) crtl)ciicfj friciltd) 

®llth fcll'fi taxircf / bcrfdllfttff unb bcr Creditor bergcfilit/ cbct 
«ud> per dationem in iohittim , autf bcm £cl)m(>n!tl)C fowcit fi)!* 
d>C6 juretcbcf , cjleid) al^ aus bc$ debitoris rnibew Allodiaf - (55iV 
tbern bcjilt)trir©crbcninu^’ . , 

Erii/lCotbtnann. V ot IT. ReC^. 0,34. feq. VoJ. III. refp.. 

18. 'pr. Mxviu/ ConfiJ. 36. n. 95, Tarnov. de feud. Kfeck- 
• lenb,Cap,IIf. Sed. V. $. 12. feq. Engtlbrccbt. l.c. Sed. If, 

& 15 - 

$ct> ivcfcfyer (Beicgenbek bcntt in to neuriti creditorum ,0ar betv . 
nut £cbtt*$crrlicben Confens coniiituirten IiypothcclH*rm6qe Con- 
/Titutionis d. a. 1644. bie praeferenz t>Df alie itbriqc hypothecarios; 
jflffgebctltvilbj IVcie^C lUK^fDUjTordinair bie hvporhecx publicx 

' E J - • & 
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& judiciales $u Ijaben pfl<$cn: barnedbft ober botbennocb&iMfc 

UC Confens bed £cl)n&*4drrvn in fcudo Mecklcnburgicoconftituir- 
tc hypothec, in prioritate ratione bed Capital^ tttlb ^tnfctl/ beilfel* 
bettS&orjug iuib / tocf(^>cr fonftcn allcmol)! tri Allodiis bcnm 
hypothecis privatis conventionalibus fcot bCHCH chirographariis 
cjctjcbon tmD : 0oba|j in 3>?ecftenbtitgbie Creditores, n>elcbe f<U 
ttcn £ebnd;4^erlid>eu Confeus uber ibrc hypothec baben, bmnocfr 
gleicbfalld aud bctll £el)!V©Utbe, immediate «acb bk’ Creditores, twfc 
d>e ^btt^^d.Conrens(>abcn,nacb^oriU(i bcrpcit, herber mit 
Capital uni) ginfen befrieblcjet rocrbett, bebor einer bon allcn fibrigett 

chirographariis creditoribus etWadbeEonilNCnfrUt. 

, « » • * * ^ 

. Vtdm Tarnov. 1 . c. Sed. 2. §. 15. fcq. ubi bacce prajud. non- 
nullis confirmat. Engclbrccbt. 1 . c. Sed. 2. §. 13. Harprecbt. 
difput. de- aut h. pubi, ad hypoth. pubi, conflit. neceflar.Jf.xS. 
Mav. P. VIII. Dec. 446. & adJusLubec. P. III. tit.i, art. 
12. n. 63. 

0o ba§ bcwanbfeit UtnjUnben nrtcb/ bic of>nc Confens &cd M)\v 
jPierrn ccMituirte hypothec betjDenen 9)iecflenburgl. £ebnen,auf> 
fer bcr priortfdf jut ^rlanquiuf bed crediti alie ubiiebe redrtlicbe 
fllnircfung bcr SBerpfdnDun^ j)<U/ unb atijtcb gan£ gulticj unb be> 
ffdubicj i|t : de quo 

Dn. de Lyncker ad Struv. Syntagm. Jur. Feud. Cap. 14 . apb, 
22. ita diflirit:. Videtur hypotheca % inf cudo fine conpnfu do- 
. , mini conflit ut a , folum invalida tjje ratione dcfeStus acciden- 

7 talis , nempe prioritatis in conourfu creditorum , quo minus 
, gaudeat privilegio hypotheca judicialis. Ratione tamen na - 
turee Juse , nempe ad producendam obligationem alienatio- 
nem, qua teneantur conflitucns & confenticnt,yalida haberi 
' 'poteft . ' t . * 


SMnnenbevq bann aucb bie fdgticbe utilau^bahrc (Erfabrunq lely 
t et, bajj in iOJedflctiburc> bie oi)tte Confens bed £ct)nd ? $errn con- 
ftituirte privat-hypothec , bci> bcUCil £d)UetI iVCttmcbr/ Uld bic l)Ct> 
confentivte hypothec gcbrducbiid), unb jenc vool)I jebcu mahf mebr f 
ald biefe be» benen Sftecrlcnburgl. Peb«> (%bcrn $u befiuOen. ifl ^ 
Stater, ivcilhon kunbmtmbe«cHid>en Scilcnbec/fafadtjlicb in 

' - * •• • * 'alie* 
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nflcn^\Tflcnhirqifd)cn ©cridjfcn , tXHDon i>ic exempla notorie 
Pt>rfcmm*ti , billtc) ju pentimbcrn tjr, bn£ bcp btm Vlnfcmq bet 
Confticution, a qua nunc appellatum cft, bd£ 5illfcbcri <)C* 
maciet nwbcn tpcllcn; ale ituum fofhdne ter jenc <jebrrtud>Iid>e 
2?crfcfe#iinb SDcrpfanbunq bcc 9)?ccFlcnbur$ifd;en febn^utbcc 
erfUicb ic£v ' , nte ivae* ncutrlicbeg pcrnemtnen fci;. SBann nuit 
rtbet deducirter mafjcn ;ur 0nuge crl>ellcf, ba§ bi*?ebn*0urlKr in 
Sftecflenbunj , foret fonbetbiforcn $Wur unb <?iqenfd}dfft nacb, 
bermoeje De? ifordlfen , burri) bic t>on £apf*Iid)cr ‘DJMjcfr. bcjlatig* 
tt £<UlDcfcReverfa!es , §UtfH. refoliitiones , adeoque publico Se- 
■ renifl". Ducum paclo , mid) bcfTdnbigcn ©mfof&Soroufo bcfraff* 
fen Jbcrfemmcnd, obnebce^cbn^errng Confens .qiiltiq unb imt 
rcd)t(icf)cc ^'utefunq uer|c$et tmbiuTpfdnbetnxrbctt Fonnen ; <So 
ifl iiud) bicraue febon pen felbff ;u fd)lic|]i’n f n>ie febe gravirlid) bie • 
llCUltdbfl publicirfe ^lirfTL Conflirution Pcn 2 g. Julii 1717. &CV 
Siittenmb^nnbfcbnifi/ tinb fcnbcrlid) benen,bi> mit £d)n^0utbc rti 
niigcfeflcnc t>cn Der Otitfcvfd^aflTr fcp , unb u>ic tvcniq-alfo biefclbe 
qcqcn benen, au$ bcm ufyrclIfefTcn ^erfommen , unb fcldtc* bc» 
frdfftigcnbcn padis majorum anfancjtcei , focffcnbnbrci? jus quxfi. 
tum an unb per fid) bcjrebcn F&nne. QA>ann benn tum atul cb de- 
dudicirten crboITcf, baf? jc. k. 0c erucf>ct an <£n>. ^'duferf. 
jeff. 5(nn>alfe Principal» iK9 ^ccFlcnburql. jJWfcvfcbatft aHcruit* 
fccrbAntcjfrcd 33itten, Q±v. £di>fcd. 3}?ajefT. gctifotir allaatnv * \ l 
bicjft, ppt iKcfot JU CfFtltncn , b.!|j biefo appellation &C.&C. . 

^ , ’ * C A P V T V. 

DE 

. ‘ FEVDIS MERE ET SEGVNDVM QV ID 

HAEREDITARIIS AN ET QVOMODO 
VASALLORVM dispositioni citra domini 
DIRECTI ET AGNATORVM CONSENSVM 
SVBJACEANT. 

S . p $• I Fetui* mere 

Equuntnr nunc feuaa mere & abfolute hxredilaria, feudis tamen hereditaria 
akcnabilibusjin Ipecie fic didisjVariis modis contradidinda prx- ffltre alie * 

- - ' fertiui nantur. . 
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' , • fcrtim iu eo, quod fetidum ex primis inveflitur* patftis alienabile,in 

perfonas faltcm fcudi capaces , neque regulariter in foeminas trans- 
ferri qucit, & in omnibus aliis capitibus, paclis invenitur* non 
exprellis, propriam, & ordinariam fcudi naturam retineat. Cum - 
<• vero vari* lites interdocftorcs exiilere foleant circa fetidum heredi- 
tarium abfolute tale-, & anfub verbis ^vbc, £ rM!el)tt, 
illud intelligcndum fit ? ante omnia, vero ejus indoles perquirenda 
erit. Habetur autem pro fetido mere hsereditario , quod vafallus 
pro fe fuisque hxredibys, quibuscunque accepit, germunice : fc U ' 
c^c Ccfyn, roddK cin VaTall r-oc fWne £cibc^-€ct>na> £ rbctt t unb <m 
. \ • tvcld^c cr fblc^c ?u transferiren gefetmcn, Alt^ eitt retice? £*tb* urt2> 

Allodial- ©11 fl) 1'CflfeCt. Ex quo confequkur, verba ante dicta, 

Crbe, proprie nou inferre fcudum abfolute, 

fcd faltcm fecundum quid hxrcditariuin Vid. WERNHER. P. /. 
cbf.iio. & fuppl. Ampliffimam formulam, qua teudum mere hx- 
reditarium conceditur, nobis exhibet HOR.N. Jur.fcud. Cap. IV. 

Formula in- 1 , 4 o. talem, fKeicbcn unb (etycn Titio wr ftd>/ unb fcinc £dbc& 

. , , vejlitura. uni} gnbcroijrbcu.unb&tndjmen unD ol>nc Untcr; 

fcbciD bce ©efd)ied)tF,©c-!)ncn unb £6d)tcrn ; imb jtrur h i>ben 
. • qlciif» cbgeinribtcg ©uri), j» cincn recfctcn <jrb > Allodial unb ei* 

i jwttljumlifib ©urf) uni) £ci>n , and) ales fWn crtmbcn uni) qcroon* 
nen©ud), ju kfifccn, itusjr unb $ti $ct>rattd>cn, Dcrqcfmlt uni) 
alfo, baj; nUe fcinc (Jrbcn mdnnlid) uni) lKibljdiat ©cfd)lcri)t*v 
x . unb 51MC dic meiblichen ©cfd)led)t$ tiiit iftm mdnnlicbcti juglcid' in 
biefetf ?ct)n fuccediren, Titius aud) unb alie unb jebe fcinc &ibcfc 
• unb anbcre if eben/unb Sibnctjmcn aud) ^ad)Fommcn obne Untcr# 
fd)db, uber fold) ©uti), obnc ©rforbcrunq tpices Pebn^Dcrrlidxn • 
Confenfus tmter bcucn ftbenbiqen unb auf ben^obes * $afl 311 di- 
fponircnr-jutefiircn, fp{ri)t8jumdufretn,urtbjii bcrpfdnbcn fct^c , 

• Jpanb , $?ad)t unb ©cnoalt tyaben icbwt) abe? aud) bic telyi, iric 
, fid)^ qebubret , ,tu txTbicncji,unb fdd>cr fo ojffc foldie ut gatt fem*- 
, ' . mcf,ft>(cic 311 d>un,unb fid) jpnftcn bamit $u baltcn fd)ulbii) fti>n foH* 
roic etnee rcdjten (frtvAllodial pnb eiqen ©url)d obet £d)n ait -per* 
fommtn unb ©CWCbnlKit ift. Qtixfeudorum fpecies, cum per 
omnia fere allodiis relpondeant , licet & verba, de confenfu do- 
• mini non impetrando, non exprefife in inflicturarum literis ha- 

• • bcanttfr, fed faltem alt> cin vcd)ie£ €tb? unb Allodial- ©urt),rDc(f!>ect 

•' bcr 
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* Det Vafal! rni jdJcrmcm rwd) SSclicben $U transferitftt ^fbnnen, libe- 
rum vafallormn alienationem recipiunt, STRV. Syntagm. Jur. 
feud. Cap. IF. tb.13. n. u. 15 Cap. XUJ. tb. ij. ANTON. difput. 
feud. 9. §. 4. 

§. II. 

F euda hujus generis, quas fpeciem allodialitatis habent, ut pia- [) an f Ur 
rimurn fuere ratione originis fcuda oblata, cujos generis & regalia impe- 

dantur, quamvis non adeo multa mere hxreditariorum in amplilfi- rj/ ’ mere f, x . 
ino imperii noftri territorio obferyaveris. i Exempli locoaddu- rt ditor ia at- 
cimus noti/limum illud feudum , imperio quondam oblatum, Dy- qucbinc a- 
nafiinm Mkidelheimeafem, cumis polTeflores vafalli inter yjvos pa- Uenalfilia. 
riter, A mortis cattfa hadenus aifpofuere. Vid. Autor ihT QMlK* 

rifcfccn befranfcitjcn Slu^fuljrunq Die JreuDcnbergf.Succefllon bctr. 

P.I.p.jp. TelUuientum etiam Jbccrn Q 5 cctg£ bon ^reuilDeSfpetq 
•5U COfinDribeittl exhibet LVNIG. £eilt jcf>en 0 \CKt)$* ArchiV. In Extra- 
fart.Sptc. Cpnt.lf. 4ten 2 (bt^ctl. 28. 2 fb|ag. p. 656. Hoc ucA neum, qui 
alia feuda imperii hasreditaria plenillimae vafalloruin difpofitione non *ft VM ‘ 
obnoxia quidem fuat , quod tamen ia extraneum, nullo plane, nt-f a ^ ut impe- 
que fetidi Tege, aut fubje&ioufc vinculo imperio fubjedum trans- r,< » ubique 
ferri queant valde dubito. Refpicit nimirum alienatio haec totius <onftnftt im * 
imperii praejudicium, cujus infigne in hoc ver fatur intcrelTe*, ne vi- peratori / a- 
res gloriaque mirifice hadenus adauda, diminuatur. Immo fi ex- lienari non 
terorum princeps fub fetidi lege illud acquirere , vafallusque imperii p n /Junt. 
fieri velit, opus tamen efife imperatoris totiusque imperii adknfii 
putamus , ne forte vafallus , qui nocere polTit, imperio obtrudatur. 
adde qua habet HORN. Jure pubi. Cap.s8'§.f : Ex iisdem caulis 

quondam Gallico regi, uexum vafallagii, cum imperio, ratiene cer- 
tarum provinciarum, quxolim ad illud pertinuere, agnofeere cti- 
pienti , id denegstf um fuifle reminifeor. 
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Feuda mere A abfolute hxreditaria excipiunt ntinc, quaevo- Feuda fc- 
- cantur fecundum quid talia, de quibus notandum, ea nonquidein eundum, 
citra domini diredi, bene tamen contra agnatorum confenfum, quidbaredi- 
certo modo alienari & oppignorari poffc, Acum pro (e A haeredi- taria certo 
bus, inftar rei allodialis, falva taultn ubique fidelitatis lege, concefla modo Jine * 
videantur, arg.lJ. Feud. 48. liberrimae dilpoGtioni vafallorum fnb- agnatorum 
-* : - ^ F jacent 
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f r . jacent. Succedunt nimirum agnati , in ejusmodi fcudo non fsm- 
c\ VHf en u j n j s ^ haereditario jure, hinc vafalli defuncti, cujnsita harede* 

tnan ur ex j(] unt fatfaagaofcere, crcditoribus-hxreditanisrefpouderetc- 

TJ f l A n«mm STRUV. Cnn.XIll. tb.zo.Jur.Feud. CARPI. PII. 

w&fntfh (i0~ _ A «t rf • <• n AomT»ri T A T f V f / «n M 7 17/f. 


tamen 

mini. 
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Conjl. EUZi.48. dtf 3. ROSENTHAL. Cap.IX. G. 7 9- n t./eq. 
Limitationem tamen & haec habent in Saxonia, ubi agnatorum, qui 
limultaneae invefliturx vi faltemfuccedunt,confenfus requirendus. 
Defcendentes autem a primo acquirentem linea rc&a, tenentur 
fervare, quz vafallus parens circa feudiun difpofuit. 


CAPV.T VI. 


An ftudum 
fr ano cum fi- 
ne domini Vi 
agnatorum 
conjtnfu a- 
Uonaripojfit. 


.%i •* t i**v' 


FEVDO FR ANCO, CENSV ALI, PIGNa 
RATIOi. ; JVRE RETROVENDIJIONIS 

CONCESSO/ DE FEVD 1 S DVCATVS MAGDEBVR* 
GICI, ET MARCHIAE ELECTORALIS IN ALLO- 
D 1 VM MVTATIS, AN, ET QVATENVS ABSQVE 
„ DOMINI DIRECTI, ET AGNATORVM CONSENSV 
ALIENARI QVEANT? 

f. T. •/ . ; / : * 

P Ergimus ad alias fetidorum fpecies, examinaturi, quatenus & illa 
citra fenioris , agnatorum , & fimultanee iuveftitorum con- 
* fenfum alienari poffiint. Ubi fe primo nobis offerunt fcuda franca 
(a quibus differunt feuda juris francici , in quo primogenitus fal- 
fem fuccedrt, dequodifput. SCH 1 LTERI in\ Traft. dc Paragio 
. & Appanagio j fefdje gcfctt , rocltbc ju cincti rccfrctt fwpcn SKflflW 
£eI)n-P 3 utl), mtf Q 3 cfroptina allcr SMcnjrc @tcuren uni) 5 o«fd>rocl)t* 
t>en bevlufyn fini?, cujus formulam HORN. Jur.Fcud.Cap.26. in 4 
fin. exhibet , quae alienabilia ede multi doctorum contendunt, 
ZAS 1 VS. P.X. n.16. BVRSAT.Cwj^. /W. i.iw. SCHRADER. 
Conf 13. Vol. 1. n.82. ex rratiouilnis , quod vafallus feudi francici 
pofleflbr, capitibus faltem teneatur, inveltirurarnm patftis tx- 
prefle comweheufi» CVRT. jun./\ / r qv.8. n.31. SCHNEI-. 

DE WIN. 
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DE WIN. P.l.n.j6. SCHENK. L. i. Tit. g. n.p. SONSBECK. 

n.jS-i-fi.SS. hinc alienationem, uifi exprefle in collatione feudi 1 '• 

' francici interdidta fuerit, & hac ratione fubiiflere putant. Neque 
negamus, nos eandem olim ia dilput. noflra $. IX. foviffe fenten- 
timn , hac potilllmuin ratione moti, quod domino neque ratione 
fervitiorum, neque proprietatis prxjudicium aliquod inferatur , fi 
vafallus feudum alienaret, modo fiat ex caufa neceflaria, in alium • — 
xque dignum, neque domini hoftem, qux tamen maximam partem 
caufx erant proliibitx feudi alienationis. Verum enim vero fen- * 

. tentiam hanc noftram mutare jam non embefeimus , perpendentes, 
feudttm improprium in uno, non ftatiin in alio quodam capite pro- 
priam feivdorum naturam dercliquiife cenferi, neque a conceflione x 

immunitatis tam ratione fervitiorum, quam fteurarum temere ar- 
gumentanduinad conccflionem feudum aliena*ndi, pro lubitu. Maxi- 
me! nimirum domino intereft.nou alieyari feudum, intuitu proprie-, 
tatis & confolidatiouis, tit ea per alienationes fufeeptas non inter- 
^ vertatur, feudumque exdndfa vafalli familia ad dominupi dire<fhnu * .. 

revertatur. Neque adllipulau ^oflumus HORNIO aliisque ia „ • 

feudo franco feminas, fi feudum non exprdTe, afe CUI ®UtUt#£cl)tT/ 
fonbcttt 5 rct);£rf)t 1 concefiutn , aliasque perfonas inhabiles ad fuc- . , ( . 

cellionem admittentibus Cap.XXVJ. $. z6. 27. STRU V. Jurfeud. 

Cap.IX. th.X. n.S. STRYK. Ex.Jur.Feud, Cap. XV. qv.ip. 

BITSCH. adzFeud.jS.not.j, Quamvis enim, ratione fervitio- 
rum , nullum fentiat incommodum dominus diretflus , patitur 
tamen illud , intuitu devoluntationis citius exdturx , nec non re- 
fpeclu honoris, cum non foluin alienatio, negle&o domini diredi 
confcnfu, in contemtuin ejus vergere videatur, fed & mafculospo- . n > 't 
tms, qum feminas feudi pofleflores < 5 C vafallos habere placeat, ut 
alia taceam. Sane, & quoad agnatos, fimultanee invefiitos, ejus- 
modi feudi alienatio plane cll invalida, eos enim non concernk, . . . 

feudum ab omni fervidarum aliorumque onerum prxfiatione efle , , 

liberum, ut ii fucceflione privari poflint, ut potius, exdn&a vafri- 
li, ejusve defcendeatiuin familia , fuccefliouis emolumenta fperare . , x 

queant. 

* • $. II. . - 

' . Easdem ob caufas, §. prxcedenti allata?, nec prxdhim feti- 1 Quid lice* 
dalc ceoliticiu», ubi fervitiorum Joco, certus quotauais canon in feudo 

F s * prxfta- etnfiticof . 
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prxfiatur, citra domini diretfli, agnatorum & fimultanee invefiita- 
ruin confeufam alienari poflfe, Aatuendnm, utpotecnim feudum, 
fecundum tritiiTimam juris beneficiarii regulam, fsepius allegatam, 

* in uno a communi feudorura natura dcfle<Aens,nonAatim & in 
aliis capitibus , pro irregulari habendum, ita & hic a prasAanda ca- 
none, cenfu annuo.qui dc rerum allodialium nomine quandoque > 
folvitur, ad liberam alienandi facultatem argumentum duci non 
poteft , neque enim hic folum interdie domini , ratione fervitid- 
rum, cujus loco canon, velcenfus prxftatur, qui a quolibet alias 
ad feudoruin fuccafiionem inhabili exigi poteft, fpedandum , uti 
ccnfet GAIL. obf. L U. obf tfp. led & alia capita, jam relsta, tam 
ratione fuccefiionis&confolidationis, quandoque c5c fervidorum 
aulicorum refpicienda veniunt: add. VULTEJ. Conf. Marpurg. 
VolAV ; CmfXl, n.pz. 

• v 1 .., . ’ : : 

J)e feudo Neque aliud dicendum de feudo pign oratio, aut jure reffovett- 
pigneratio ditionis concello , ut fc. neque ejgsinodi feuda line domini di redi, 
tT jurt re- aliorumque , quorum interefi, confenfu, in alterum transferri pos» 
trovenditio - finf. Sane de pecunia, vi cujus fecuritatem feudum pignoratitium 
nit conctjjb. conAitntum, aut de pretio, fi feudum redimatur.difpofitinem vafalli 
privatam valere, nemo eA, qui ambigit. DiAert a feudo pignoratitio 
feudum oppignoratum. De illo dominns, debitor, ih fecuritatem 
debiti, creditorem inveAire folet, reluendi facultate fibi re/ervati», 
HORN.y«fr.Fei«f. Cap.lV. §.g. Hoc vero jure inrefiiturx adere-* 
ditorem non pervenit, & inAar alius juris in re, hypothecae fc. <3c 
pignoris fe habet. Hinc pignoris jus Creditori in ejusmodi feudo 
competens, tanquamjus aliodiale.ad omnes creditoris hxredes.foe- 
minas, aliasque perfonas feudoruin incapaces traufit, manente nexu 
feudali inter vafallum debitorem & dominum direcAum, atque 
omnis di fpofitiopoAe Abris creditoris valet .absque nllius confenfu, 
quamvis, fi debitum antea absque agnatorum adprohatione, non 
urgente necefiitatefeudali, contra<Aum, mortuo vafallo, ejusque 
hxreaibus, feudum agnatis refiituendum fit, fecundum regulam 
communem , refoluto jure dantis, refolvitur & jus accepientis. Id 
adhuc in SaxoniaEletAoraiiobiervandumeA, qnod ad ceflionem 
hypothecae feudaljs coulenfus domini requiratur. PHILIPPI Qkf.K 
■ i '' “i 


Feudum op- 
pigneratum 
adfceminat 
bteredet 
quoe cunque 
alio di ale r 
xranfit . 
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Dee. Deterior eft conditio eorum, qui fendum pigno- 

ra) itium habent, volunt quidam, feudiun pignorafium & in eoefle 
improprium, ut ad fccmiiias tranfeat RAVCHBAR. PJ.qu.37. r,. . 
CARPZ. P.I 1 I. Lonft. 23. def. 10. n.g . Verior tamen eft eorum «,,• * 
opinio, qui ob axioma illud juridicum, fxpius allegatum, nili de P’& norgti ~. 
fccuunarum fucceflione exprefle adhim fit, illud negant. Licet au- Uum ' 
tem feudutn ipfum ad creditoris haeredes allodiales pervenire, isque 
de eo libere difponere non queat ; valet tamen non minus ejus di- 
ipofitio de pecunia, cujus nomine feudiun pignoratitium datum 
erat. Tranfit nimirum jus pignoris, vel jus quo ddam in re ad quos. D*Jponit ta- 
cunque creditoris haeredes mafculos&ftrminas, atque poteft,ofte- mtncred * tor 
rente HORNIO Jur. Feud. Cap. IV. $.XI. proinde creditor feu- de P ecunia - 
dum tamdiu retinere , donec dominus folverit pecuniam, vel fuc- 
0 cefior feudalis non cavear, de ea refticuenda. 

. - •, $* . ; 

Silentio non praetereunda funt feuda Marchise Ele<ftont!is,& p tu ^ a 
Ducatus Magdeburgici , quar non ita pridem in nllodium a Serenifcfi • pua,! 
fimo, & PoientiiTimo Borpflix Rege , Friderico Wilhelmo,ita mu- ' 

tata funt , ut nexn feudali prorlus fublato, loco fervidorum. Uni) • mAj. * ' 
fltKf ClttCtf SKltteri^fer&g f certus canon annuus 40. thaleros exx->* 
ouans, nonminns, loco vafallagii,homagiuma pofieiToribus pr * 
diorum prxftetur. Excepta tamen fuerc 1) feuda, qux apertur» 
proxima funt , bic lllit jitJtpcn ?(ugcn, auf bum ftofl tl. 2 ) Ea, 

S uorum nomini expedtativx a rege conccflar fuerunt, quemadmu- * r 
um & 3) agn itis, fimnltaneeque inveWtis bewn (jicfflmbfrdbdtV ru ™ con i cn ~ 
ben pro fpeiflum, ut ipfum falvum maneat jus fuccedendi. Excepta 
etiam funt feuda, qux comites imperii a Sereni/Tuno Borulfix Rege, 

Duce Magdcburgico , in feudnm recognofcunt v. g. comitatus 
Mansfeldeufis. Poflimt itaque dereliqui» aliis feudis prxdiorum 
pofTeflores inter vivos pariter < 5 c mortis caufa, ubi fetidam apertu- 
rx proximum non fit , neque fimultanee inveftiti adfunt, libere di- 
fponere nifi ex poft fa<fto, certa familix de non alienando fendo ex- 
tra familiam pacta inita fuerint. Edidtum & afiiecurationes Regio- 
Electorales Marchix < 5 c Ducatus Magdeburgici Vafallis datas , cum 
non omnibus; pateant , hic adjicere placet. 

* — XOit 


Digitized by Google 


m ) o( m 


Mitium re . SBi* gricbric^ SBifyelm £6nig in «prcujftn k. k . 

. £/^ 0 . ^bun funD , unb fugenbiewnra ju tbijfen : 9tad?bcm Qi>ic aug 
raU " <W9 c f mmtfr Attidi- #ulbe Ullt> Clemenz, utiD bot bic l»Ctl ©Ott 
bcni Jpocbiim Ung anbemautcn getrcucn Untmbanen tmermubet 
licgcnbcn £anbeg*SOidtcrIid)en SBcrfcrgc/ nid)tg febnlicbct roimfcbcn 
unb berlangcn , alg bcrfdbcn$Bcb(fabtt unb ^cjTees, fo bid itttmoc 
. tnoglid ) , auf alie $l>ei|e $u befotbern, unD fte fatnt unt> fonbcvg in 

. ctnen flori/antcu ^Oel>I|ranbf ;u fefecn, and) barbcn; uutcr gottiidjcn 
@d>ub unb ©ecgett,bejfdnbic) ju crbaitcn ; Unb tbie bcnn nllct^na- 
bigft angcmcrcfct unb confiderirct, tbie bidcn befdnwbdidxn frv 
.' t f^it/ unb itvcommodifdtcn Un^ce gcfrcue Diittcrfcbafff, SQafaUm 
f i unb£cbn*?cute , rocgcn bcr nuf il>rc« €chu^C55iitl>ern bafftcnben 
£el)ng*C>balitdt, unb barbon dependircnbm tehng*3)?utbunqen, in. 
vefUturcn,S3erfdgung ber gefamtcn^banb^um ofjftcrn erfbcbcrntxn 
Confenfeunb Conceflionen/ unbanbere bccg(cid>cn Umftdnbe tut* 
termorffett ftnb', bcp bcrcn untcriajTener 53cobctd)timcj bcr Vafallns 
. . ■ ■inroeitldutfrigc, unb nmwilen bte?d)ng>Caducitdt, obcr nubere 

fd)dblid>e Suitcn nad) ftd) dd)cnbe Procefli bcTtvicfeft tbirb : rtlg 
. i>flbcn QUirjum QVffcn/iinb Sublevirung gebactytcr unfercr grtteuen 

Dtittcrfd^ift/^nfnllcn unb £d)nd?eutm bic alIcr(jndbigfleSntfd)licfV' 
fung aOc unb febein Unfcrtn £6nigreicb ^toujfcn , nucb in 

. "v v ', M betten unb anbertdanbcn bclcgenen ^cf>cn , obtte Untcrfd>eib r 
wcg ^ahmeng obet 5(rt biefclbch fepti, an 2lbdicben,®rfnii6cn obec 
- . Sgauten £d)n, bor bic A!lodiaI-unb (frbd^utber $uerHdf)rcn, ben 
baranf bafftenbcn nexum feudalem, unb allog, roag bemfdbcnbcn 
?d)n#^ecbtcn unb ^crfofflmcn nad), anfiebet, unb barbon depen- 
diref,cbct nwburcf) UnfereSOafaflrn ibre babenbcgcbcn fonfb reco- 
onofeicet unb birbicnet, < 5 dit^Iicb auftuf>ebcn,unb *u crlaflcn , unb 
ffc barbon bor Ung, unb unfere SucceiTores, an ber £rott,unb <£l>ur, 
. • aufcwiaie^ufpwcl^n/unbjucntbiiibcn, bcrcrcffolt , bajjallcunb 
jcbdn Unfmn tfontgrcid), in benen^bue, dtrcfo anbern Un|ctn 
^tDbiubicn unbCanbon fituirte ^i^t>cri<je £ebn> ©utber , binfirbro 
alb gcb.©tnbft, bcfcflcti, (jenubet, unb uber fcibi^e bott benen ^i» 
flcnrbumcrnfreo, unbobn.acbinbertdifponirct, mib (Sk bon allen 
iebns^ praedandis adn^Iid) befreuct, aucb bie bon Ung , ober unfcrg 
in ©Ott ru^enbcn dperrn SJatcre ^ajcfrdt , auf bd$eicfcen ?obcn 
• ' . erttycilte 
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ertbcilte Sforoammcjen uni) expeflauticn/ cinic^c tvenicjcr fo 2i3it 
«xprelfe refervirct babcn^lttfgcnonimcn, casfirct Unb annuhtcf/ bie 
«xpeditati abcr, anbeflen frott/ auf attberc £Beife,oon Untfoerfor* 
gef, uni) bcgndbi$ct tberbeit follcn. Uni) <j(ctrtm>te rnrn ein icbos 

Ifrcbtbc^rciffef/mvlfiuoceincconfiderablc Avantage Ullftrec fdmtli* 

d)ctt Dtfttcrfcbafft, SBafallen, unb Seljn^eutm Durd) biefe ttcue £itt* 
ricbtun.fi jurodcbfet, inbemroitbie auf i)cn £ebn*©urt)crnf)afftem 
bctl Diitter^]}ferbe, ticbft OUett Ubvic}en Sebnfc Oneribus & praedan- 
dis crlaftcn, unb einen jcben^iadjt uttb $rei>l)eif ejeben, toon fold>ett 
©uiijcrn fra> ju difponiren, felbige of>ne3toancjunb ^Coften ju m* 
yfdnben , unb juoerdu fleni, n>ie e$ eme$ jeben §}u$en unb cammo- 
ditdt ammeiffenerforbert, auef> batneben burcb biefe 
fung bet wwrlicbe bcc biftycrige £ebiH§5utf)er um «in meta* 
Ud)c$ Otrbefjevt roirb ; alfo baben \m aud) ju Unferer cjetretteti £Hit^ 
tcrfcbafft, Skfallen unb £d)n4?cutcH, bie baburd>fo fct)r benefici- 
ret rcerben, ba$ allctgndbigfre SBertrauen, ©ie wevben biefe ooti 
Un£ t&ncrt wieberfajbrenbe £6nigl.©nabey unb dpulbc , mit f|«buf)* 
renben allerurttertbdnigftcn Stattcf etfenwn f unb bargegen gente 
iibernebmen / t>on foteben biftycrigen £ebn* ©uffoern ente jdbrlid)? 
billigmdf igc rccognition ju Unfern CafTen bepjutragen ; 3trnnaf^ 
fenbemtanbie,in Unfern^onigreid), m benen ®)ur*imb anbcrti 
U>rot>in$cen unb&mben ftd> brfinbUd)c fdnirticbeDvittetfcbafft, 
jallen unb &bn4!eute, Unfer Q5efebl. biemrit ergebet, fo balb ctf nacb 
Publicirung biefeetlnferco Editfg gefebeben ban, ficb;^nft>crfairmilen r 
unb jroar btc in s )5reufrro, in benen Siemtern, bie in bcr 93MrcF in bo 
nen £rdp£cn, utib in benen ubtigen Q>rot>inbien fbttff gewebniicbe* 
ma§ert, unbibie ©acbe untereinanber in bebdrige ropd)e©nw> 
gung &u nebmeu, unb ibrebieferroegen tbuenbe aOetuntevt^ani^fle 
erfldtung , voas nebmfidb biefelbc , toegen ber 95efrei>ung bon beti 
Oneribus, fo auf benen £ebnett baftfen/unb twgenbetf barautf ify 
nenjuvoad)fenbenfogvoj]enunbreelen^ufeen^ pro canone jdbr* 
licbflnUmJjablen noollen, bep ben Dvegierungen , ober ^ertmtetv 
iDoruntcr fte flebetv bie in l>ee 3)tor<f aber, burcb einen, ober $roei> f 
autficben £reu§e,exprefs anberoab^uferftgeitbeDeputirte, ttelcben 
2Eir bie getvebnlicbe Diaeten, unb SOorfpann allergndbigft reieben 
foffvn rooliert/ gegen betuo, be^naebp bebotffebenben 9)?onatb^ 

. ’ . • •* . • F«briarii 
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Februarii , ofynfrblbflbt Un$ ju ci^nen -ftdnbcn $u ubergcben , bn* 
tnit otjne alien roeifern 58crfd)ttb, uiib^t$6gctuna bfe t>6Ui<je JRe- 
gulirung biefetf&Betcft? , uorgencmmett, unb jum <Stanbegebrad>( 
twtbmfdone. ©cgcbcn 23crlin , bm f. Jam 1717* 



gw&ri# SBitydm 



' Y. , ■■• ■ -3^«.: 

*. V. .. • ; 

' 1 Publicato hoc 6di&o, cum deinde, Marchiae Eleftoralis v«- 
falli,olfefento annuum c?.nonem,qitadraginta thaleros; lnec acce- 
ptarent, Rex potentisfimus, ne fendi haec mutatio in allodium, in 
praejudicium privilegiorum, ipfi antea quaditorwii, vergere videa- 
tur, plenisfnnam , fequentibus dedit lecuritatem. 

Aflecuration t>or t>tc fKittcrfc&aftt in t>W :• 

• t ***!»• 

feitnad) bet 5(flctbut(bIaud)rigjTc,0te§mdcbtt^fte gucfltmb 
Yi Jfrcrr f dbert Sricbrid) 2Bityclm $6nig tn %'tcufjen ic. ?c» 
Unfet alktgndbigjtet £6nig unb #err f bn>,bcr t>or bic3Bol)lfal)t, 
imb batf Sfufntbmen ® cro getteuen gcfmmcn&mbe unb Untcrtl)a* 
wn, oud) abfbnbedid)t>or ben $Sobljfanb bcro loblicben D\irtcr* 
fd>afft bcr ©uMinb ^nrcf^tanbcnburg aufbtjnmb jcnfdtbet 
£)bct unb^lbc, unermubet tragcnbcn£anbc& SOdfedtcfcen 
falt , untee anbern and) bep fid) mrogen, n>ie mden bcfd)it)d)lid)cn 
^affett, unb iticommodftften etmdbfe ©ero Odttctfcbafft unb 23a* 
fa(lcn,n>ec)cn bet auf tt>ren ©tifbctn f>aflftenbcn £cbn^Ctua(itdt,unb 
barben dependircnbcn&bn&^hitbungon/invefiturcn^erfidgunii 
bcr (jejamten dbanb, *um ojflcrn ctforberfcn Confenfe , Concesfio- 
nen, unb anbern bcrglcicbcn Obficgentjcifcn untcmsrffcn , bei> bc* 
ticti untet (nflenen iScobadrtimcj bie SOajaficn in ircitldttfftigcn, unD 
'dffteres ben gdnfctidjcnSkrfojt bcr ©ttrtjcr, ebet rocnic^ften fd>wek 
ten ©db* ©traffen , unb anbcrc fcbdblicbc 0t>iten nad) fid> $ie* 
bcnbc Proceffe t>ertt>anbdt trerben, $u gcfchwdgen, was Ungdegcn* 
i)dt e$aud)fon|tenin benen 2lbdictyen jamilicn t>mit)rfad)ef, ba£ 

' . ^ biefdfaf/ 
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biefclbe,w«m fcc cjletd) in bet duffcrftctt ifteflj ffctfcn, cbcr ibrett utt^ 
cnbltdxn Sfctfpcn fcbaffen fonncn, bennccb ihrc $5uti)er noebcv alie- 
nitctl/ ttocf) t>crpfailDctt/ nm allcVtVcni^fTcnin favorem m &ikibli» 
d>cn®e|cblccbftf/ -unb bcr.Allodial- (jj;rbcn barbcndifpomrcn fott* 
nfn/ tmb roa6 0cuff$cn unb2i$ct>Fla(}enbarau$ m cntfrcbcn ppc? 
cjct , rocnn bet) crfo($cnbet apcrtur, unb caducitdt bcr <$utl)cr, bip. 
binfcrbkibtnbcn^ittbcn tmb c £6d)ter mtfbcnenOjurbcvn mftof* 
fen, unb nerttieben wcrten, aud) il>nctt offt nicbt fo bicl ubwg blcibcf, 
ti>in>*n fic ibrett notbbmffnqcn Eebcn&Unterbatt jiel)cn Eonneti. 5(1^ 
baben allctbocbffojcbacbtc @cinc £6tti<jl. 9)?ajefT. ausbiefeii/unb 
mctjr anbctn (Bie barju bavc^eubcn frtttticjcti U(>rfad)cn, nornebm* 
tid?al'cr> aud ancjejfamtet 4bulbe unb Clemcnz, $u SuWe- 
victuu} £kro $ctreuen 9uttcrfd)dffr,5Dafalicn mib Ccbm&ufrtt, ftd) 
entfdiofiin, (ille tmb jcbe in Dei dbucnmb 9)tarif^ranbcnburc* bc* 
leaoneti i l ebcn nor AllodiaI- unb £t b^wher ju declariren , unb ben 
Darauf haflntcnbcn nexum feudalem, ncbfr nllcn bavuon dependircn* 
Dctt oneribus , unb praedandis, (jocjeit (Ellcqunc) (ittCd fletVljfCll jd()fc* 
Iid)cn canonis, cjditfeltct) aufmbebcn t aeffolt fic fJdKd aud) cr* 
mclbter 3>eto actrcuen Ditftcvfdtafttr SBafallcn unb £ct)n>£eutcn, 
burcb btc pon Jlmcn, \u fdd)cm CTnbc imi/.regeftrberfen Deputir- 
ton/fd)on uor cini^cr Zcit alkrandbiflfr bcbanbt madxtt laffcn , itu 
bcm m beitfelbon .aefe^ten Canbe^^dtetlidunSOcrtrauen^ 0tf, 
fanit ti>rcr Porteritdt ju ctviaen Scitm fclcbee t>or cin fonbcfbabroet 
SD?erdfmal)l (?r. ^ontgf. ^tojefT. acnen bcm dbet tra^cnbcu £6* 
«ialicbcn propenfion, unb m bcffcn jjfct unb33cflctf, burcbSa- 
crificipungbcr , an tf>rcn (53t;rt>cvn Hffter flcljabten ^cbnlarFdt att 
ben ^ajjcjecjebenen unqemeinen GeneroTirdt aufncbmett unb crfen* 
ttcnmurbcn , allertnafjcn benn aud) inbcr^bat btc 9tttferfcbafit, 
nacb ©ero $ew6f)nltd)cn,t>or if>rc allcr^ndbtctffc &mbe^\£errfcbajft 
ftaacnbcn devqtion unb©antfbarfett,btc 5tufbcbun<5 fcld)er, auf 
ben Fvbn^5utbcrn bafitenbcn ^eftwcbrnebfctfcn , mtt ur.trtba* 
tu^fTcn Sancfc acceptirct, au^ bafur 5fbfratn»nd etner dUcrun^ 
fmhdtiicjflcn recognitiou ftd) fo milita ale fdntfbifl crFidtjr* t , bar* 
nebenaber bocb anfanflltcbftcb cint^c^cpfotqe cjctnacbcbate ob cine 
fo fdjlcunigc ^crdnbcrunamitbcn^cbn^ufbccn f unb bic 
feUn^ etnes bafur ^u crlcqcnbcn jdf)r(id>cn canonis, tbrcn&oti Alteret 
ber ^cnojjcncn privilegiis, immunitdtctt/ unb Jrcpbciicn itt ctroatf 
• G nacb- 
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nadrtbciligfanen,, aucb&u cintgen 3mingcn,unD Unrid?tigfettcn in 
t>en $amilien2lnla§ geben mocbte ; ©annenfjero banti aud) bie 
t»on bcn <Il)ur>^ardi|d)<n £rct)fen uber bie fpedalia biefedSlijcrcfd 
eingefemmenc (£rfld!)rung ju crfi ernigermaticu difcrep3nt:audge* 
fallen. Sftticbbcm abcr ©r. Menigi. SDJajcff. gebad)fe Depuorfc 
jelbftoor fid) fcrbern lafjrn, unb bcnenfclben fo n>ol>! ttt eigener bbdv 
jlcn^crfon munblid), ald aud) nad)gcl)cnbd in ©cbrififtcn, biefcd 
^ofafTen ^n>ciffet^ galbee, olle berlaitgte Srtdutcnmg gegeben, unb 
ibncnbarncbcnbie allergndbigftcSufagegcfban, ba§ biefe mit ben 
£el)m@utl)crn ebbanbene ©ctdnbcrung Der Dvtttccfc^afft an ibren 
Praerogativcn, unb i?rci>b«fcn ini geringflcn nid>t nocfotljcilig feun 
fo(te ; unb ba§ ©e. ^onifll. 3)Jaje|r. bcp biefen gan^cn 21'ercfe 
titdbr^ anberd, aldbadgcmeinc^cftc, unb bcnaugcnfd)cinlid)ctt 
Sftubon, unb S3orfl)cil ©ero flefreucn SKittcrfdjafft unb SBafallen 
intendirteu/ inbcffcn abet biegegemvdvtigcn gefdbrltcbon conjun- - 
fluren, unb baman obncperpetuirlidje jtrieged>50ctfajfung cl)n* 
m6fllid> ciner beftdnbigen <Siri;erf>cit unb Tranquillifaf )td) getto* 

(fen fonte, erforberten, baf?, anffatt bcr fonfl in ca fu necefli tatis 
flejfellten <?ebm^>ferbc , cine leiMicbc 0elb;©umme, }u SOerftdr* 
rfuitfl ©r.£dntgl. $D}aj#. armatur auffgcbracbt roiirbe; ift, 
nacb ein unb anbcrer voeifet baruber gepflogenen cfjanblung , bi* 
©act>e enblicb babin regoliref,unb eincicridbtet roovbcn, ba§ gegen 
bie#oon ©r.ftonigf. $>ajefT. allcrgnubigft olFcrirte^fujfbebung bcr 
Pebtibarfeif, oonbcrn crffcn bed jjcgcutodrtigcn $D?onatf)d Jauii an* 
juredbncn , j>infuf>ro $um jdbtlidjai canone auf icbed Ecbn^fcrbr 
fo bi^beto gegeben werbcnmujjen , bier^igDvtl)Ir. cntridjter rocrbcH 
jcIIfii,roorncben benn ©c.Konigl. SDlajefT. bamit ©ie ©ero getreur 
9titterfd)afltber€bur^farcf Sftraitbenburg, bij? unb jenfeito ber 
£lbc unb Dber , alie , roegen Periclitirnng il>rer Privilegicn unb 
©ercdbtigfeifm, roicaucfy roegen bcr ©trcitigfciten in benftamU 
lien, aud breferS3erfcbimg bcr ?ebtv©titber ind £rbe, gefcbdpflrte 
spprehenfion aud bcm ©runbe benebmen, aud) ©ie bed, burd) bie* 
fe SBcrdnbcrung }uroad?|enbfn ‘ftufccnd unb SGortf)eild befrcnielg? 
txrgeroiffcrn mdd)fen, berofelbcn folgcnbe allcrgndbigfte Aflecura- 
tion in ^onigl. ©ngben ertfyrilet fyabcn : 

• s I. SBer* • 
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SBerfprcdben ,unD Derftcbern ©e. £6nisf.9)taje{T.bor ©icb, £)e* 
ro (£tben, unD nncbFommenDe Succeflores ait Der (Eroit unD €bur# 
bep Dem i^ont^r. SSBorf, Daf? pon nun an, unD eroiqett geiten alie unD 
reDeinS^renC^ur^tirdPif^en/ unD Dar$u geljorisen fianben bt> 
legenen hebeti/ cbneUtiterfc^ciD/ roeO iMjmeng, oDer 2lrt Diefelbt 
feim, Dor Allodial- unD (Jrb*® ufbcr erfldbret , unD Die O.Dalitdt ep 
neg pofligen (£rb* unD G^entbumetf, Denfelben bcpqeleset fepnfofle, 
DerqcfialU unD alfo , Da§ Deu nexus feudalfc jroifcbcn @e. $6ni$, 
SOtajcffdt unb£)etoS)afallen, * nebjt allen Dartwn dependirenDen 
prxAationen, fte mo$en ‘iftabmen baben, mic fte motten , nunmebto 
pdnfelicb ejeboben, unD Dencn poflefibribus frepe 9ttact>t ejegeben fepn 
foll, Dicfelbe a(g &fc©utbet $u beft^en, unD jti ejettie ffen, aucb Dat* 
t>on, a(g POlt Ibven $i$ent()Um, jcDod) falvo jure fuccedendi Det bijp 
berige ©cfamHJdnbct , me aud) Derjenicjen, Denen Die reluition 
Doron ju|tcbef/ju difponiren. 

II, 


referviren @id>nbct ©e. £6ni<jl. $JajefT. bietbep i) Die 
etefamte, cmf Den duf?crfrcn$all ffcbetiDen ?rbne,n)otbep nue nod) 
px>e\) 2lu$ent>orbanDen, unD 2 ) Diejenlgcn ?cl)iP^3utl>er, morattff 
©e-. Conisi. SDtejcfT. feit£>ero angettetenen sfotwfirDigen Dveqie? 
tuncj,2(ntt>artunge unD Expetf anzieu etrbeilet baben, unD noobon Det 
£fvitterfd>afft, fo balD mogiid) accurate Specificationes aue^etfellet 
werDcn foQctt ; UnD gleidbroie in Dem Dorbercjcbenben 2lrticfel afc 
bercitgdeclariretmorDenyDaliobnqeacbtct Diefet; mtt Den£cbir* 
©iitbern DorgebcnDcn'®crdnDerung,bcuen@cfamk£dnDern,tbt 
Succeffiong^ecbt emn 2Beg, roic Dem anbern, in integro perblet* 
bett foO, alfo bategaucb mit Denen, fobon ©r.£6tual.9)taje|t.mit 
^nroartunsen, unDExpetfanzien auf aemific £cbm©iirt>crt>erfe* 

• Den fepn, gletcbe35eroanDtni§, tvenn auc& gleicb ein SSafaO , att 
Deffcn 2ebn jemanD expecUvirct fft , unD Der ie^o feine mdnnlp 
cbe £eben$fdbige £cibe*>£rben bat, Dergletcben bierncc&tf annocfc 
erjensen folle ; 3nDc(Teti muf Docb fowobl bon Denen auf Den duf* 
ferjten gall ftebettD*en , ate aud) pon Denen beanmarteten Cebrteu, 
Der icbiqe Vafallusi pofldlbr Den jdbrlicben Canonem Der bierbitij 
^balcr Qkicb anDern CebmPeuten abtragen, jeDocb, Dafjbep - 
nedbjl erfolgenD«r <Sr6ffnun$ Deg £cbeng/ in^nfelKn, Da| Det 
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I«^33nfant?ont>cr'A]lodiant^ta'cui5 ober nicfcts profitirct bat/ 
baejeuigCf fo cr iiuf Diefcn Canoncm cntrtc^tct, fcincn ^vbcu v>oii 
bcut ; fo it)m in bencu ©titbcw fuccedivet , roieber erjtattet 
werbe. 

III. 

j» ® • 

SktfpredScn Se. Svoiucjl. 9}?ojcjt. alfergndbtgft ba§ burcfr 
5lufi)cbung Dcc nexus feudalis inter dominum & vafalliun, Dic Qua- 
litdt ber fTiitter, unD frepcn ©iitljer, fo felbitje £cbne gcbabt, im 
geringftcn nid;t alterniret f fonD^rn foicbe ju eroigcn 3eitcn,&oit 
allen oneribus, ais Contribution, (£in<)uartirungcn, unD bcrglet* 
epeti SluflagMf/ fie mogen Sftabmen bnbcn, roie fle roollen, erbacfct 
fcpu,ober annotWfunbetvrDerben, fo roteiebo,alfo uud) funffltg 
ferali gdnfclicb 6cfrco?t bleibcn, aud? Darbon rceitcr nid)($, ale bec 
»on berSftttcrfdjaff^ gegenSlufbebung ber obgcbacbten £chen$* 
5Sefd;n?e!)rlic^feitbern?tlIi5te Canon Der bierfcig ^aicrsefoffert^ 
unb ber 'anget rocrbeu fol! ; Unb tric rnrn 

iv. . ' 

obiget? allen flar erljcHet, Da{? Se. £6ntgf. COTajefT. af» 
lergndbigtfe intention nurbabiitgebct, bicbitjberigc £cbnbarfelt 
fo meit AU f)eben f ale btefdbe bae dominium directum concerniretf 
fonflen aber bae jus luccedendi,utl& bie SQcrbinblicbfctt inter agna- 
tos,ce mogen biefclben ein> ober aueidnbifcbe fcpn,in ibren bdlligen 
vigore,ocmtoge Deffelbenfttacb bi{?bett'g£r 2lrt ber£eben,unb gcfam* 
tenfoanb fuccediren ju lajfen ; alfo dedariren audb jjdcbfcgt Dacfcte 
<£e.£6nigl. Sftajejh bieburcfr nocb fcrner, baj? @tc ibrcr getreuen 
£Ritterf(feaffi,unbin>arfon>ol)l inSgcmein, ale audjeiner jebeu 
gamilie, ine befonberc, bie frepe #anb lajfen mollen r roegett ber 
Succesflon bce confenfusagnatomm bepbcnen^ &cvdiif}crungenr 
SJcrforgung ber SBittibeit/ 2lu8jteuer ber $;6d)tcr, unb rone bero 
«mbangig/gcmijfe SSertrdge, Pnda unb ^erfojfungen, untcr ftd) 
$u madwv unbaBeefoeinjurtcbten,n)te©reeebcreonfervation 
ibrer gamilten an? Dienficfcjten ftnbetT/ morubSrbcnn ©c.^onlgl. 
QHajejt. obne (Jntgelbf , gegen ^rlegung Der blo jfen ^cbreib;@e> 
fcubren, Ote allcrgndbtgjle confinnation ertf>etlciv au$ bie judiefe» 
in indicando <fc fententionando jt$ bflrnOC& JUricbten/ OttWeifea 
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rooHcn , e$ foll nud) einen jcben ©efcblcdjf frep jlcfjen, ob ees uber 
bergleiicn Parta £6nigl. confirnmtion fucben rbolJe, ober nicbt f 
mnjfrn Diefelbeauc^, ol>nc alie confirmationJbreb6flige©utigfeit 
bnben follcn ; Unb bamit auc& ein jeber feine 33efugni§ unb pos- 
fesfion, refpertu Der r jU fcincn ©Utf>eM gd)6tenbcn pertinenzieil 
unb ©erc 4 )ti 3 fcitenmfunfft(cjeti 3 eitcn bejlobclfcrenuetfcnfbn^ 
ne ; (So folleit utc^t nlletn bie biffter ertbeilten £cben*&rieffe, 
eineu jcbcn in perpetuum barbeo *um Junbumcnt unb 93en>eif 
bienen, fonbern and) bermoge Der fd^on fyiebebor ergangenen&er# 
orbnungen, cine gerubige funffiigjdbrige poflefllon, ben poflciTo- 
rem bon allcn Sinfprud) , e$ fep c$ capite domanti, ober au$ 
fur cinenftunbament etf fottjlcn fcp, bdOig Iiberircn / berge|lctlt f 
ba§ er fo tbcnig bon bem Fifco , fon jten besroegen rociter ntdjt * 

beuniubiget^unbadioitirettberben fdnne, n>ie bcnncmcbinfpe- 
cie bic 3>afaCcn beo btr bolligen Jreobrit ber Sagbtcn, roie biefeU 
» bige ibnen, in ifcre Eefjn^ricffen berfdtrieben, ober burd) etne ge< 

rubige funffjigjdbrige pofleffion bebauptet tberben.fomten, main- 
teniret ibcrbcit follen* <£$ bnben feriter (^e.^onigf. 9flnje|T. ber 
Otftterfdjafft unb allen SCtofalien, Dre ©nabe getban , bajj fte boti 
' fbrert ^olfcungeiT/ fotvobl (Jicbett alffrgucbten, obne einigen boti 

* berSdgereoober^ngb £anblei> berbnfb borber extrahirten Con- 

f feus , bon nunait frep difponiren fdnnen , jcbocb wenn ctf Damit 

• • jum Dvuin ber £ol&ungen nutffcblagen roolte , baf? fo bann beneti 

i ' ©efanit4bdnbcrn,obcr Expertivatis, unb in Dcnen auf bem dujfer# 
i' flcn ftoll jlebenbcn £ebnen, ©e.$6ntff. fclbjlen frep jle* 

'i ben folle, Die eigentlidje ^eroanbn$ber@acbcun(erfucben, unb» 0 

it baruber erfennen^u laffen^ 

® * • -V. 

I • . SDa audbburd) Siufbebung be^ nexns feudalisnunmebraKr 

£cbn$*Scbler gdnbficb abgefteliet, unb Die ©efabr ber Caducitdt 

II . bollig gcboben roorben ; feo declariren 0e. 5C6nigl. 9)?aje#dt 

allergndbigfl ba§ alie £ebn^*Edid>a, @ie megen Sftabtneti babeit f 
D ibie fte VDOflert/ bieburdb gdnbticb auffgeboben , aOe bargegen be^ 

•• gangene Sebier f fte mdgen fepn bon ron$ %tt r geit unb Sftatur 

> fle immer moffen^ gdnbticb perdonniret fe^U/ aud> bott nun mt/ 

3 ' imb iu emigeu 3 eiten, niemanb megen emett ^bmge^er^ meiter 

t , ‘^»5 beUrn^ • 
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bclanget, ober in 2iiifptuc& genommen tverben foti. Unb gleidj» 

wic 

vi. . 

©iebOnbetSKitterfdjafft pio annuo canone fiinjftig juer* 
legenbe bierfcig ^baler nicbt anberg, al$ ein purum fnrrogatum, 
anjlatt bcr foti|Ten auffgebrad)ten 0 tittcr*^>fcrt>«, unb gcleifleten 
ge^ng» Onerum, confiderirct roerben f$nncn; fo geben@e. £ 6 * 
tiigl.$?ai«it.fludj Die allcrgndbigjte SQerftcberung , ba§ (juburdfr 
Dencn $repl)eiten , immunitdten, unD ©erecbtigfeiten, ft> 
berSKittcrfdjaift in benenganbefcReceflen,Pornemli«& aber in Dctn 
d. a. 16 jj, foioeit Derfclbc bcr gegcimniptigen «£>unblung nidrt jh» 
roibetift, rote aud> iit 3f>ren £ef)n>23rieffcn , unDanbernAflecu- 
rationen gcgeben roorben, nid)t Das* geringfte pr*judidrcf,fonbem 
Otlc folc&c $repl)eiten , «nD bariiber gegebnen Reverfe unb23er* 
(Icbetungcu b ieb urd) bon ncuen confinniret , aud> alie ftfagen, 
weldK roegett beffen, fo bem jutpiber bifbttMrgegangen, init #ug 
gcfii^retn)crt)cnf 6 nn<n / abgejlcUct voerOen foltert. 

VII. 

©e. £ 6 nigf. Sftajejt bcrfprecfcen audf) bor (td) , unb ©ero 
Slacfrfommen an bcc €ronnmb £t)ur in @naben,ba§ fie Dcn jdljr* 

Iid)en Canonem ber bierfcig ^Mer bor jcbcn SRo|j*2>ienjh nie* 
mablen unb »u croigen 3 *itcn nid)t crljobcn, ober (Icigcrn 
roollen. 2Ba$ aber bk eigcntlidje Sinjabl bcr 9iitter/]3ferbe 
betrifft, ba ftnben <5c. £ontgl. SWaje jt. bie berbalb au$ ben £rep> 

• feneingefanbte defignationes amtocb fcbr unoollfomtuen, audfr 
t>on bencngebn/^ferben Pollen, toclcbcn 1704 . bepbaniat)> 
liger Slutffcbreibung ber gefyn^fcrbc formtret rocrben , in ber 
gabl mercfiicb diflerent.baimenbcroin iebett £repfc biefcr ^unct 
uoti)n>enbig alfofort bon neuen totrb bor bie *£)anb genommen, 
unb uniet be$ i'anb*Dtott)eS unb einigcr cingefeffenenUtiterfcbriffr, 
ctne accurate , fluf jeber ©cite fummirtcf unb rransport jrte gifle, 
tbiebid an 9litt«y])ferbcn in allen eigcntlid) berbnnbcn , unb roie 
btel ^ferbe, toegcn bcr &onigl. Perfer unb ©iitber, baroott abju< 
jieben, bepgebracbt, unb, itu gall foI$e gi|te bie 2 in$al)l bcr inoo* 
rigenSeiten gem^nen Dii«er»’]>ferbe, nicfct oerriHgcrnfoUe,bar* 

* . ■ - bcp 
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beo notiret ivccDen mu & morinDie Urfocb fbl4>er di£Fer«nr ef- 

centii4> be(lef)e. 

VIII. 

S)ofern tmc&mig @Dtteg29erf)dngni§, Durcfc totale £ric* 
$t6> SBer&eerung , geuer* oDcr 2Baffcr # ©djaben einige ©dtijer 
in foldjen iinflliicflidjen SuftanD gerut(>«i folfen, Daf (te nitfctber* 
mdtjenD tbdre, Dcncanonemabjufti&ren, fo bcr(td)eru @e. Std/ 
nigl. tBtajejt. oflergndDigjl, Daf fTc in DerqleicDen gdflen 3fjre 
£6nig!. 4i>nlDe unD $JWDe S)ero getreuen Dvitterfdwfft * rooUen 
fpiif>rcn/ mut Dcrfcibcn eine fotfjanfae Remisfion mreDerfabren 
inlfcn, Dof ein folcfetr beruttgliirf ter (id? tvieDcr erbobfen fdtinc, 
unD foDenDictibrigeben, oDer Dicjenige, roelcbe ein fold? Unglitcf 
• treffen, unD unbermdgcnD mact>enm6cbte ; ju iibertragen nicfctge» 
balten fetjn. 

IX. 

UnD roeifen Sr. £6mg(. $0?aje(t. bon Der SXitterfcbafff aHer* 
geborfamit borgeffeOet movDcn , Dn(? (td> berfcfrieDenc Oiitter* 
©titier finDen, roclcDe bon Dem Onere Der tfcbn * ‘JiferDe 
«ximiret, unD foldje ^rei)I>eit .entmeDer titulo onerofo, oDcrper 
ebfervant iaiu & poflesfionem erroerben/folajien ©e.£6nigl.9i?<u 
jc|i. cei aud\Darbet> in (DnaDen beroenDcn , ftellen ater Denen $a- 
milten onijcim , ob unD in roefd)ergc(Wt (elbige (Id) Degrcegenun# 
ter cinmtber rociter fc&en , unD bereinigen fonnen ; SnDefleti 
dber, unD cf>e etn fofeber SSergfcid) crfotget, roirD Der Canon oon 
Dem©utl)e, morcuff Dng ficl)n^ferD jule^tgcbaffkt, betfdn» 
DiggcforDcrt, unD blciben Die iibrtgen Darbon frei> ; ma|Jenauc& 
forooblie&o,algfunfftig,feineScrdnDerung, Transferirung unD 
einlbeilung Diefeg Canong, oljnc ©r. Stonigl. SDlajejl. Confcn» 
juretit beftduiig gefebeben fqn, unD mujj 

• X. 

©e.£onigl.35?aje(t. jteDen aud» $ere getreuen DtftteW 
f(&af(*jur frepen difpofition, roie (te Piinfftig ju $altung einer 
ritfctigen Succesfiong*£ftDnung,unD jur$8erf>iff{)ung aBer fon)i 
linter Den ftamilien jubeforgeftDcn confiifion, eine abfonDerlte&e 
Regiflrauw in jeDer $robin$ oDcr£re 9 (e, ingleie&co aucbiuSr* 
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* * ^altung Deel Credit^ ein abfonbcri:d>c$ OanD * 53uri), ju 33er$cidv 

nunq Der auf Den©utl)crn bafftetiDcn 0d)ulDeu, aufiuri&tcn 
gut fttiben roerDen, ju n>cld)cnr £nDe DenfdbenDennaUenMjige 
Sftacfcridjtiwsett au$. Der £el>n0^^aii^lep communkirct merDcri 
foHett. • 

Xf. ' 

©amit aud) ftinffticj Der abjucjcben&e Canon nicbt ju Der 
Contribution-Cafle cwocjen, unD Daef cincr init Dcn anDern con- 
fundirct tterDc ; 0o berfic&ern 0e.&6mfli.$laje(t . , Da§nad>* 
t bent t?on bcr f>vitterfc^>afft aRcruntertljdnigfi abcjcfajlenFormu* 

lar. Dic Djuttungen uber Dicfen CelpCanonemcrtbeilct, aud) Dic 
Sinnal)meieDcn €rdpfc abfonDcrlid; t>orbct>a!tcn tberDcn foH , al$ 
\vcld)cr3DcnnDurd)DcnSvdp§^tnhcl)mcc aUc Cluartale, nad) Dcr« 
^Ctjn^fcrDc DtolIC/ bon Dcn SSdfaUen quartam partem Des jdl)r* 
Jjcbcn Canonis, gcscn£>.mftunscn empfanqen, unD folcben 4tcn 
1 $beil €rdp8*SRolIc , adjt ^aqe nad) Siblauff Dc$ D.uartalS * 

ad Cattam generalem, flcqcn Dc$^ricc)$ SaMm^tatiDuittlina» 

rtd)ti.o obne Sibjuq unb fKcjTc, etf fep Dcnn, Daf? 0r. $bmal. *Rld> 
tejtnad) 3nn^nlt Deficn, roa$ oben Art. g. di(poniyct,~ Dcncti 
SBcrun^lucf ten einiqe Remisfion allcrsndDiqjt rofcDerfabren lafjen, 
ablicjfern mu§; 0r. $6nig(. $tojefi. tteflen and) Dcn (Srdpgcn 
fret>, Da§ 0ie um Dicfcn.V.cbntfsCanonem bon Der crdinaireit 
contribution Dejlo getiaucr $u diflinguircii/ Dariibcr einiqc fKcai^cr 
balten, unDinDcrContbibution^^vccDnunq Dabon fdnen ‘Situi 
fubren lafFcrt moqcn ; 2Bcld)e$ alie* 0r. Fonteji. SDhij (\t. bor 
jieb unD ©ero Sftadtfoitimen jc unD $u aflcnlgeiten, gctreulid) 
unD unberbrud)ltd> alfo ju b^lten berfpred)cn , ol>ne im ^c* 
x rinfljlcit DamiDer ju banDeln , nodb ju iqeflatten, Da£ fold)c$ 
bon anDern, unter roaei bor 0d)cin unD $8ortbanDt c$ fcpn modv 
te, sefcfccbe. UbrfunDlid) jc. k. $erlin, Deu jo, Sunii, 
*7 l 7* « 

' 3riet>ri4> 5QiIt>cfm. 
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Exemplum Vafallornm Marchi* fccuti funt Vafalli Ducatus 
Magdeburgici, qui fervidorum loco eundem canonem quadragin-* 
ta thalcrorum offerendo;- a potentisfimo Rege,nefeudi hsetmu- 
. tario in allodium ipforum prxjudicimn inferre videatur, fequen- 
tem a priori in quibusdam diferepantem , eamque quandoque de« 

• clarantem acceperunt effccurationem. ' 

• , • 

Atfecurationtwr 6fe SKitferfc&afft m frent 

ber^lkrbur^Iauc^tigjfe, @ro§mdcfctta|fe giirft 
®ew- griebJid) mWm, £tnig in ^reugert, 
^arggraff ju ^Mnbcnburg, bc$ $ei{;SK6m.9fci(tt^;£4 m ; 
nicrcr, unb €&urfM-jc. jc. Unjer nnergndDictfer ffonia unb 
<perr,bcptett»t DieiBo^fnbct/imO m 2Iuffnc&men SDero o>u 
fanimten tabe, -unb Untmbnncn, mid) abfonberiid) t>or &cit* 
2I$o!)l|ta«& ®cro lobi. 3tittcrfd)afft betf £erbogtbum$ Metabe* 
bilrq unerraiiDet traqcnben £anDed;S&dferIicben (Sorgfulf, untee 
embern auc&bep ficb erroogen , mi# orclen befd>mcf)riicbcn 
unb Incommoditate» ermelbteScro Dvitterfcbaff t unb S&tfaOen, 
ircgea bcrauf iijren ©ufbcrnI)a|Ttmbcn£cbno-€lUiilitdt , unb 
bavDon dependitcnbcn .pfffcrmabligen eebns^utbunaen/ mre- 
tututen ; SBerfoI^ung ber gefamten £anb, crforberten Confenfe, 
Concesfioncny.unD anbern bergleid^n DbTiegenbeitcn untcrvoorf# 
& tt 'Jf9 unfcriaflencii Q3eobad)tung , bie SOafallen inmfr 
laufftigc, unbo|ftergbcn.Qdnyicbcn2BcrIu|l bec^utfkr, ober 
tvcmg(Icnfibn)c l )rc©cIb.0ttflffm unb anbcre fd)db(id;e ©uiten 
nact) jub jicbenbc fifcalifcbc proceffe toerroicfclt it>erbcn, ju ge* 
f$rorigen,rca$t>or Uugciegcnbrit c^nucb fonilen in beu-n QtM, 
^en gamtlicn ocrubifadKt, ba£ Diefclfan^eim eieglcid? in Der 
aulfcrjlcn WotbjlccTen, ober ifjrcn unenWiAcn &ufecn Daburcb 
fcpajTcn fbrwcn, Dcnfiod) ibreQ5iitbcr n>cbcr alienircu, nod) t>ct* 
PMnbcn, aucb in favorem b:6 wciMIc&ett ©cfcHecbtetmb bcr Allo- 
dial-^rben^nicbt itn gcnnailcnbaroon difponircu f6nncn ; unD 
(rcutftcn unb 2Bd)flagen Damus $ucnrtfcf)cn pjlegct/ttjcnn beo 
erfolgcnber Apermr unDCaducitdt bcr(Sufi)cr Oie §toterbleibc»v 
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foeti 2Cittbcu unb ^ocfotcr augfoen Qiitftent tKrjtofietijUnfo bet# 
triebcutt>crfoen r fogar, foa§ ifoneti offt tiid?t fo&iel iibng bfcibet,- 
roorboH (ic ibrcu uotbfoiicfftigpt debens* ttnter&dlt faben fori> 


neti: 


2/te J>a6cn al!er()6d)jTgcfo<id)fe <&e. £onigt. ^je|1. au$ fote/ „ 
fen unfo tncbr gtifoern, (cie foarju ben?cgciibcn trifftigen Ubrfnd>en f 
t>orncl>niIid> (lbcrmitf angejUuitcc StbnigLipufbe unfo Clemcnr, 
siim 25o|lcn unfo meforcrn 'Aufncbmcn bcr^asbcburgl.gctreuen 
2Kitftr(&dfft, unfo anfoeret biffocrigen £cbn*£eute foatclbft, jiefr 
entfcblof}cn, foie ton fokfocn £)ero 4focrbogtbum rclevircttfoe, unfo 
in focmfeibcnbdcgtien £ef)en foor Ariocfial-iiitfo €rb;Q3iitber au cr#* 
ndbren, tttifo foeti bariiu£fl)<ijftcnben nexum feudaIenT,ne&tF<t8crc 
fodCDlMI dependirctlfoctl oneribHS unfo praedandis (ldr$lt(fo (WjfjU/ ' 
beben, foergeiialt r unb(itfo, foa£ gletd}n>ie (Se. £6ttigL 5J?ajcjl. 
bep gegembdrtigeu gefdbrlicben unfo gefcbwiufoen Cduftten, unfo 
conjuuduren,^d) in einct jurcicfofnbcn perpctuirlid^cn Glriegt* 
■5Eerfa|]uii<MH bxttten, obnumgdnglid) necesfitiret feben, ju trefdbec. 
foietKUterf^aftnikibrcn^ebtt^jNfcrfoen, nad) foeti altmSOerfafc 
fungen focfj ^cutfefocn Dtcicbfi biCrg concnrriren mtifte, nlfojfe 
gegen Crld| 7 un 0 foiefcriforer 0 fil)ttlfoi(!reU uttfo gdnfclidjer 2lufbe* . 
lutttg focr obbcinelfoten Pefonel.^efebwcbrfocH , j u foW)ec Armatur 
eincleifolicbe <Sumn>e ad »ev« jeDeii Dvitter-^fcrifoc ial>r^ 

licfo bciitragcn nioefote; Unfo ob jtvar cittige <m$ s«foad>tcr Otit* 
teifcfoofft fTd) anfdBgUd) foie 23eijfbrge.gentfl4)et r &a|> foicfeSQcr# 

. dnfoerung mit foenen £ebn;©titbeni , foercuSiu&munDSBtntbeif 
t?o{ bosfVtitifo, unfo foelien^mscreffctie fiefonft mobibcgreiffciy 
ucrnebmlidi ober foie Rfcfcung eine$ foafurju crlegcnfoert iflbtfu 
djeu Canon if»ibren ®on 2i Itate l)cr genoflenen Privilegiis , Inumi- 
ritdfen unfo ftrcybeiteti niKbtbetlfgfallen/fludijueinigcn^rrU!!# 
$uu unbUiiriditigfcttcn in focn gamilien 2M<v& geten foiirflte: 
©o ijt bed) crfolgef , foaij, mufyfeem folefoev foes 166L- 

99tagfocburg(,. Dwttcrfitafft fourd> getviffe uott 0r.5C6nig!. $?aj. • 
foarju bcrorfoncte Deputirte > unfo Commiflifkii atite focm ©tutis 
foe bcnotmtieti>unfofiefoe^b«lb®6Bigberul)igettt3orfoetvnnfdnglicb 


>cn2tfoelicbewge(cjfene foe& .&attid)amfd)cii ©rdufe^unfo folgiicfo 
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Reverfalicn, fciefc s«<jcn 5(bfxif>rrin5 eincjf idfjrlictxn Sefm.Canoms, 
ibnen.offerirleftenigl. ©naDc unD Der£rbiid)feitibrer 

©iitber, mit aOen untcrf&dnijjtcn Sancf bpHigacceptiret unD 
angenommen : 5Bo(j!ngcgcn (5r. Conisi. SRajejl. bettogen 
worDen, uber Die Emolumenta , $repbeifcn unD tScrccbfigfeitea, 

" fb Die^aqDeburgl.fKiftcrfdbafft ausaHcn pier (Ercvfen, Durd> Diefc 
SSerfc&ung Der Dortigen b#crigcn £ebn4Siitljcr ir.sSrbe crlam» 
gct,Die bicbc&or Dem #anicbauifd)cn Crcojjc in? bcfonDcrecrtbcil* 
te 93er{?:berung mmmebco auf Das gar.fce £anD ju extendiren, 
unD Denfelben bariiber gegcmbdrfige allgemeine immcnbd&rcnbe 
Aflecuration ju flCbetU 

f ; - ' - 

SGerfprec&en unD ber|td)crn^r.<£6nigl.9}?aie{f. bor 6ic&,- 

Sero (Jrbejf unb DiacbforamcttDc Succcfiorcs an Der £ron unD 
€&ur*, unD Dem ^erbogtbmn SPlagDcburg, bcp Sero £on igl. 
SBort, ba|i bonnun an, unD ju eroigenSeiten,. alie unD jcDe, in 
Denen bier £reyfcn DcS <£)crbogtbumS $MgDcburg , afs in Dem 
*5>oI^@aa!^anicbauifcf)en unD fusfcmvalbifcben €rcp|e befege* 
ne gebue, Darbon 6e. £6nigf. 9)?aiejl. ebnmtttelbabrer Sebn# 
4Derr |7nD, unD roelcbc in Sero £anDen gclegcu r aucb Dit 
IRittav%\ferDcan0e.^buifi(. 3JtojejtunD nicbtananDere<Stdn/ > 
De DeeDteiebtfbcrDicncn, obne Uutcrfcbcrb, me? ?}abmcns oDcr 
&rtb Dicfelbefetm,bor Allo'dia!-unD (frb^iubcrerfiabref, unD 
Die D.balitdteincS bolligcn C?rb> unD CigcnlbumS Denfelben beo* 
gclegctfepn folle, Dergeitalt tinDnlfo, Dai Der nexus fcudalie • 
jtbifcDen <5r.£6ntgf. SDiajejt. unD Sero Dortfgen 93pfallen , neb jl 
allcn Daroon depcndireuDen prxftationen, [ it uidgcu ^abmen. 
baben, mie (ie mollen , numnebro gdu^lid) geb©ben,nmb Denen . 
PoflelToribus frci>c ‘iJftacbt gegeben fepn foti , Diefclbe ais €rb< * 
•©iitber jubeiibeuunDiugeniclicn, aud) Darbon, ais bon ibrtti 
£igentbum, jcDoib falvo j«re fucccdeudi,Der biiberigeu gcfamt , 
4>dnDcrn, roie and) Derietiigen, DcncnDie reluitiou Daran ju|k* 
bet, ju difpcMiircn, Dergejlalt v Dcnn , Dicfer f cbnS;23crdnDcrung 
obngeacbtet, foleben ©efamt^dnDem unD^oprietariis ibrejur* 
reipeclivc fj^ccfcdendi <Sc reluendi, udd)tl>iebor, iibcjafl falva& ia- 

tfgra beb^UW/ un& tynen Das geringfle Darbon nidd entjogen 
•* x H z * noc^ . 


nod) gefrdncFct merDen foll. ©e. £onig!. ‘•DJnicft. roollen ciber 
con Diefer 50erfebungDerbi§b«igen.^agDebirrgl. Cebm ©iitber 
in$ (Jrbe auefcrucfiidj auSgcnomuten fjabcn f Die (yraflcbafft 
SJtannijfclb ^agDeburg!; J&jobeit* aud> iibrige $errfdjajften, 
Slemtet, ©iitbenin&Regalren, Die einige fturjten , (Srcifen unD 
©tduDen Dcg SKeicfj* t?on ©r. &6nfp(. Sttajcjt. altf $cr£og bon 
SttagDcburg , ju Cc!>u rocognofciren unD foll ee* rcfpectu Dcrfclben, 
rcieaud) mit Dcnen©alfe ©iitbern in Dem $:bai 4^aIIc, unD Do 
.ucn 'WagbeburgUebncn, DicaulTer ©r.£6nigl.0)laie|T; Dortigen 
4)ol)cit f in fremDen territoriis bclegenjinD, nocb jur^eit in Dem 
bi§l>cn’ 3 rii (SttmDe flefaffcn / unD Darinnen fcine 2tenDerung gc* 
mncbr rocrDcn. % 


(*4 refcrviren ftd) ©e. #6nigf. 9)?aje|T. bitf&ti) aticf) ferner 
i) Diegcfamfe ieboc?ufberadu|Tcr|ten ^aRe fleben&e 2eb«n^ mo» 
fcconutswco?lugenanuocboert^nDen, unD 2 ) Diejenigen Ccbn* 
©iitber, morauff ©e. £dnigl. SOJnjejt. feit ©ero angefrctenert 
glormiirDigeit Dtegienng, 2inroartung unD Expedanzicn er * 
fbeiletbnbcn, unDmooonDcr JKitterfcbfft, fobnlD moglid) accu- 
bate fpcciflcationes auf*gejtcllct roerDen follcit- UnD gieicbmie in 
DcmoorbergebenDeit Strticul aUbereitef declaritetiPorDen-Da^ obn* 
gcacbtctbicfer mit D<n£ebm@utbet:n oorbergeb enDen SQerdnDe* 
rung, bencn ©efamt* $dnDern ibr Succeflion-Dtecbt einen SE£eg» 
wic Den anDcrnin integro ocrbleibcn folle; alfo bat e§ aucb mit 
Deneti,foPon©r. ^bnigl.^)2aie|l. mit Slnmartungen unD Expe- 
fl.mzicn aufgemifFe2ebn>©utbcroerfeben fepn,gleid)e 53cmanDi 
nii£> roe.nn nud) gleicb cin 23afa0, auf Deflfen Eebfl iemanD expe- 
«Tiviretijt, unD Der iefcofeine mdmitid>e>£cb<n$;fdbigc Eeibe$»£r* 
ben bat, Dergleicbcn bictnecbjl nod) erjeugen jolte. JSnDtffcn 
njnf? Dodjfo roobl t>on Denen nuf Dem dulTerjtcu flcbcnDcu,* 
cite aucb boti Denen beanrocuteten £ebuen, Der icfcige Vafallus pof- 
feffor Dic jdbTficbe 3io&'©icnjt>©elDer, glcicb auDcrn£ebn*?eu* 
tcn ablcgen, ieDodb, Da§ beij bi«ned)|t erfolgenbcr <5r6jfnung Dc$ 
gebntf, in '2lnfcbung, Dufi Der le&te SOafaU 0011 Der Allodialitdt me* 
nig oDev nicjw proiiciret bat, Dctejenige, fo er quf Diefen canonein 
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cntriebtet, fcfnen fcrben m Dem, fo$m in Den ©ut&ern fucccd* 
rct , tuieDer crjlattet roerDe,; ; . 


UnD Dbjmar,mit2(uf^e6un5 Det€e^n6arfei'Uu()IeicDnuc^ 
Det€i)Dceflirct, toelcben Die biftyerigen SOafallen, ben empfaben# 

Der 33del>nung brgf>er prsitiren maifen, in fo n>eit,ate Derfdbe Dab 
vafallagium regardiret; _fo comin«iret Dotbeinen 2Beg, mie Den 
onDern, DieliomagiaUunDlInfertbinisfeit^^^fiicbti' Slllermaf# 
fcn Denn juforDerjt, roegen Derer, rodcbebep (Sr.tfonigf. -^njcji, 
angetretcncn £anDeb;$egicrunc), oDer naeb crlangterMajorenni- 
tdt., Dtebiib^iiblidjgeirefenc^flicbt abgdcget, eCDarbeofcm 
JSeroenDen bnt, inDcmDiefeftenidjtroenigerauf DieUntertbdnig* 
feit, alb auf Die SerbinDlicbfeit roegen Der 2ef)ne geridrtet ijl. 2Be# 
gen Der iibrigen aber orDnen, unD rooDen <Se. £onigl. SDtajefh Da& 

Die fdmtlicbcn t>ott2lbef aub aflenmergrepfenbab^cr&ogtbuin 
SDlagDeburg , Denn bormablige £cbm$ntber nuumebro in £rbe 
oerrcanDdt, fdjulDtg unD gebalten fcpn foflen, nacb crtangtcr Ma- 
jorenni$&t f unD erreicbten 2 1 S^brcnibreb^Uerb, binnenSa^r 
tmD$;ag,eb{cn, Dn§ ftefelbjl pofTcflores Der bonnafeligen £eb«* 
©utfjcrfcpn/DDer^n DcrSucceflion in Denfelben Sfaebt unD 
nung-bafccn , Den £uIDigungb* unD Untertbdnigfeitb CfyD u>8wfc> 
lidjatynfcbwebren, ju roelcbem £nDe (te (Icb ben SOcrmeiDung 
miHfiibrlicber ©traffc Der $tagbeburgl. Dicgierung, binncn Der 
t?brber£rf>rtciT grijt, unerforDet, jugejteflcn, n ad) Producirung 
d>rcb©eburt^0ct)embi)orbcfagtcn^i)DDiife(b(l in ^crfon ab# 
jufcbroeren, eb fcn Demi/ Dag (te Durd) <5r.£6mgl. $tajc|? J*riegb* 
unD anDern SienjtervoDtTDurd) unoermeiDiicbe 2ibn>efcnbeit,imD 
5trancf b*it Damon abgebaUcn*oerDet? , auf rcdcbeni gall ibnen * . 
nad)gelajfen mirD, Durcb einen anftdnDtgen geooIlmad>tigtcn , Dic 
.gulDigungbf unD Untert()dnigfeitbs^>did)f in ibre (Sede abfd)n>e> 
ren au lafterr, bed> DergejlaU,Da§ DieUrfaebe ihrcb perfobniicben 
Suffeni’ kibenb $ureid>enDt befcbcinigct rocrDc. £b b«t aucb Die 
SwagDeburgl. SJlegierung albDenrt Den oorgcfcb?cbenen *wt 
Denen t>on2lDd/oDer Derui ^bolfmdcbfigten gebbrigcr maffen 
auftunebmtn/ unD mt folcbeb gefcbeben, uiiicr Dem gofmiUar 
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DeS £©DeS regiAriren, aucbfoldw nacb^e^en&e? &encti intcrcflen- 
tcn cxtradireB ju laffen , Domit ein icl>cr fid? t»ejlT> bcffcr Dcffcn^ 
tt>aS er gefcbnpobren f uni) raorju t r ©r. £6nigl. 9)?aje(l. dS fci# 
nen natjfvlic^cn ganDeS/£en:n Dcrbunben, unD Dcrpflicbtet, crrm^ 
nern fonne / roie Denn aucfr Dic t>on 21bet ein Exemplar Diefc* 
ibres JipDes untcrfc^rciben unD ad adageben follen, 

» i • * 



^ctit<n»crfptt^«tt©e..^ 6 ni 9 f. 5 D?flief!. anerandDlgff , Daf 

fcurd? Jlufbebung DeS nexas fieudalis inter dominum & vafallum, 
Dic 0 uol<tdt unD Przrogativen Der Witter uni) frepcn ©iitbcr , fo 
frtbige bi§^«r tm nicbtakerirct, fonDer» jolcDc 

©iitber ju eroigen 3 c 'f cn eon Deqen oneribus, mit melcbcn Der 
■ 5 (DeI, fold)ec@itfb« Mber, bigberonitftbcfegcfroorDen, unD 
iiirpeciebonDcrCoutribntion,Sin<juartirunci r unD Dergleicbeit 
5 lufiagen, fie mdgen Sftafuttcn fjabcn , irie ji< rooflcnV erDacbt 
fepn, oDerannodj erfunDcntoerDen, |©twew&©alfonud)fuiiff» 
tig iiberaO gdnbli# befrcyct blciben, uni> Daroou roetfcr nicbts, alS 
Der t>on Der fKittcrfcbaffjt unD £cbn.'€entcn, gegen ?lufbebung Der 
,obgcDacf>ten gebns>^c(dnwbrlicbfcif, ©enoiUigte Canon gefo» 
$ert, uuDoerlonget nwDen (oli; UuD toie niin 


2(uS'obigenflar erbcHct, Da§ ©r.£6nigk$?ajcjT. affergnd» 
Dioijte mtention fmr Da^in gcbct, Diebi&bcrige Ccbubarfeit fbroeit 
Jllbeben, ds DiefelbcDaS dominium diredum concerniret/ fotv 
flcn aber Dds j«s fuccedendi , unb Die ^crbinblidfjfeit farer agna- 
tos, es tnbgen Diefelbe ein oDcr auSldnDifcDe fc©n, in ibreh ©oUigen 
vigore, ©ermbge Defjclbcn njtf) bebbrigcr 2lrt Der ?cbcn unbgc* 
fanitern *£uinD fuccediren ,;u laffett ; alS. cfeclariren aud) bbd)fi> 
gcDac&tc ©t. £dnigl. QJtojejt. bierDurd) nod) fcrner,batj ©ic ibrct 
getretien SKittcrfcbafft <jud? fdmtlicbcn bi^berigeti Cebm geutefr 
unD. jttar fowobl insgemctn, ais aud) ciner reDen 5anii(ie ins bc* 
fonDerc, bte frcpc £anD faffctt troden, tocgcn Der Succesfion, 
Des Ccmfenfus agnatorum , bep Dcuen 33crdu|]crungcn , SBerfor. 
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$un<j ber 2Bittben, 2fu$)leuer ber ^dcfcfer, unb tM$ betn aitffdtu 
gfcj, 5 Cit>i)le SOcrtM$C/ Pafta unb SOerfafjiinscn mkt fcc^^unui» . 
•• * eben, unballetffo eimuiiitteit, nue fie ea ber <?oi)fervarion ifcrer 
. ganulien am'bKiifi$jlen finDen ; wortiber bcnn <5r. &onl$L 
Spiajefh ofyne £nt$e!bt , $tQtn Cgfegung ber bloflfen 0c&retb>0c* 

* biibren, bic aHer^ndD^qjIc confTrmation ? roemi foicbe bcrfanget. 
tt>trb, crtfyeiten, uucfy bie judieia* in judicando jtcf) batitad) ju ric&* 
ten, mmfcnwollcn: bmit cuicl> ein icbcr bkD.ualjtdt fcinct 
* ©ulber ; unb ber bar$u cjebpri^cn pertinenzieu unb ©credtfi^eu - 
U\r, in tUnfftigen gcltcu De jio befiTer errocifen ftoine* @o foderi 
.. / whjf)t alle.rn bie bifftcr^en ertbeilte £d)n * 25rteffe r emcm jebcn In 
. perpetuum barbep jimiFuiulament unb$5en>ei§ bieneu, fonbertt. 

- ttucfc/ fcerraosc ber ftjjon btcbefcor ergantjenctt SBerorbrumgen, eu 
ne^erubigc fimffjtg jd^ricje pofleflionjDenPofTcirorem t>on aiieir 
, $(nfprucb/ e$ fct) ex capite cicmianiij)bera«^rra5 flir fundamcnt 
fbnjlen berfelbe toibcc ibtumgejleUet roerbeu nwHen, oodi^ liberis- 
k ■ ?en,T bergcffad , Daf? btejenicjc, fo m benen nee&jl^ermtcbenell 
' funjfjisSabren, »nb feitbcr anno i66p. nid^i in ^(nfprirt^ 

. norttmeit tuorben/ binfitfjro fo irenig oon Fifco,ate fonjlen besn?e> 
^cnwettermc^tbeuunjbi^onbadiomrct merben finnerr. 

/.• benn auc&io fperie bie pofleflbres ber ©iitbcrbep ber t)6nb]crr 
greobcit b<r3<$bcn,anb row biefelbeti if)iK in benbi§(jertsen£el)iu 
Sfericffcn oev(<&ricben, onb burcfc eirfe gterufj^qe fimflfeig * jdbri.qe 
/ • poHenion bebouptetiijerbetjfcm/- maimenirci rDcrben^cll^n. 

bo.ben feruct ©r. Menigi. SOlajejt ber Odtterfcfcafft unb anbcrrr 
. . 58tifal!cn btc ©nabe get^tT/ ba§ fie i1>re Sftufcungen,- 
fo rocbl £tcfcen altf gicbten, unb anber Dbcr^o^ ot)nc emiqe ' 
m>n ber fsaocrepoberS^b^^cin^cIe^ be*tydib oorber extrahit* . 
— ’ ^l.Concesfion, nu($ obnebn^ serin^jle mdter an brefelben, ober 
, fcnftcn ienuinb-ju bc$a!)icn,t>on ntrniin’frri)^cbocb’Sor|lmd§iQ ao 
meffen nioaen. gall? aber biefiilbe cirre O.imtfifdt (£j<$en*grctu 
^ ten; ober anDern Ober* #oIfce$,;mn SBevrquff lUi^baustt rooUerr/ 
atebenu folibie'2intr>eifuj^oon ber€;anwnerburcb bie gor \h%c* - 
bientair iebodb o^ne ailcbe^ljaib , unb t>or bie ^ejld)tigun^ \tx 
erle^enbe &o|ieti gefc&efKri; wauu aber barnit jum R««n ber 
-• • / ; : tylim 
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^ol^un^nnudfdjiacjcnwoltc, fo Ddnn tcnenfelbcn ba^tocitcre 
*£)auen bep tfifcalifcber ©twffe unterfaset mcrDcn. 
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$a uudb Durdb 5luffb£bun$ fcetf nexus feudalis nunmctjrt> 
«Ue £cbna*3ebtercjdn&li(b abcjcjlcQet, unDDie($Jefat)t DcrCadii- 
citdt oollicj scfjoben roorDen : ©o declarircn ©e. £6nt<)l. O^ajv . 
aOergudDj^ Da§ aOe Scbng;Edida , fle mbgen Sftabmen b^ben, 
rote (te roollen, f>tcburd[) gdti^Ifc^ auflfeeboben, aQe bargecjen 
besangene Jebler, fic moscnfepnDonmatf 2(rt, geit unD Slatur 
fle immer roollen, <}dn|!tcb pardonniret fepn', aucb bonumt an f 
mDJueroigenScitennienianD, mecjen einesi Sebn 5cb<er, roeiter 
belancict, ober in 2(nfprucb genommen roefDen 'foll , Dem $!itbe* 
lebntcn aber, roctcbe autf foliten Ccbntf' Jcblern ein jus quxfitum 
erlmt(jct,bletbet tbr Diecbt bfflig vorbebatteii/ unD foll ibnen Dat» 
twt b^burcb nicbttf entjocjen merDen ; unD (jfric&nrie 


, , vir • * • . - 

» * . • * 

^etbonDerDlifterfdbafTtunD Den Q3ef?bcnt Der $?a$De# ' 
fcurgifeben £anD»@utber ju erlecjcn.De jdbrlicbc Canon 

nid)tanDcr$ , alti ein purum /arrogatum, an )Tatt Der fonjlaufote* 
braebten 2Rittcr»*}>fer&e, unD ubricjen aeleijtftett £cbn&Onerum. 
foufiderirct-werDen fari ; ©o fleben ©r. £6aicjK ‘tOlajcjh aud) 

Die allero, ndDIctfle SQerjlcberunc), Daft bieburcb Denen grcpbcitcri, 
Immunifdten, unD ©crecbticjfeiten, fo i>ie Diitterfcbafft , unD bi§# 
berigen £ebn*£euten , tn Denen £anDe$>RecdTen, l'otfcep*DjrD* 
nuncj/ unD anDern Edidis , fo rocit Dicfclbe. Der gcgcitrodrtiflcn 
‘4)anD(una nicbt juwiDer, mie aud) in ibren febn*5BriefFen unD 
anDern AfTecurationen$eacbet\n>orDcn, nicbt Da^ gcrimjjte pra> 
jndidret t fonDern aHe folebe Jrepbctten, urlD Dariibcrcjeacbcne 
Reverfe unD SBerflcberunsen, fo roeit ftoDeren ani^o muccflid.) ?>t* 
niefl*en,bicrDurd)Pon weuen confirmiret/ aucb allc^lacjen, met» • 
cbe me^enDejfen/ foDem jumiDer btiberoorgecianaeR, mitius.' 
flcfwbretmerDenfbnnen, ab^cjlelletmerDen folleii. ’ 


VIII. 


— . — — — ■ — — *• 

VIII. 

©e. jigi. «Wfljcfl. Derfprecbcn audi DCr jld) unb 2Deri> 

' S?acbfommeinn@naDc»/ bdp fie DcnCanonem Der 3dbrlict)i'ti 
tier^s *$:()alcri>onreDem Dvittcr^fcrDe, niemabf/unD ju erwcjen 
geiten nicbterbpben, oDcrtfeujern, fonDern c$ Darbcp , roic Der# . 

1'dbcinDiefer aflecurationres;uliretit>orDeii, aUejcitlaftenwoHet?. 

SBatfaberDie cigentlicbe 2injabi Der Diittcr^ferDc betrifft, Da 
fiiiDen ©e.£6nic)i. ndtbi& Da |? in Dcn DierSrdpfcn De$ 

» *&er&ostbum$ 9)tasbeburs Don £)ero Dorti^en Diesicruns , unD 
C5ommifTariar fofort eine accurate defi^nation aller barinnen Der# 
banDcnen Ccbn^ferDe Derfertiset, unD in fclcberauf ieber©eife 
fummirten unD fransportirte t i)le fpecifice cjefefcet roerbe, n>ie Diei 
an Diitter^ferDen cisetUiid) Darinnen DorbanDcn, u«D nne Djel 
spfcrDe, me^cn Der &'6nisi Sicmter unb@iitber Daran abjujie# ♦ . 

. ben, amt/ tvieDielSebn^ferDe in Dori^engeiten, roenn £Ho§# 

* S)ieti|^©elDer seforDert, in Dem 0rdpfc angegeben roorDen , Da 
Dann f roenn in Der je^en-Specificatio» Die in DerDoricjcnDut* 
ter^oUeentboitcnc Slnjabl nicbt erreiebet n>erDen' foite, Darbei) . 
notiret tDcrDcn tnug , tDorinn Die Urfacb folcfcer differenz ei^ent? * 
lid) bcjtcbe, bmnit bemnecbjt Dieferroesen Dolide IKUfet iflfett ^e# 
maebetroerbenfonne. - 

ix. : * * 

. . -^aferne au^b, au^ ©Dttet5 SDerbdn^nig, Durdb totale 
^n>^»^erbeerund/ Seuer-oDerSQBaflep ^cbaDeaeinicjc @iu 
tber in folcben unglucf iieben gujfanD ejerdtbcn foltcn, Da§ (te nicbt 
Dermogenb n>drcn, Den Canonem abjufiibren : ©o Dcrjxcbcrtt . » . 

©e.&dntcjf. Oftajejl. bafj ©te in bersleicben JdDcn 3bre £o# 

nifll. #ulDeunb $)?tlbe Dero ejetreuen fKitterfcbafft unb £ebn# i 

Scutcn iroollen fpiibren,aud> Derfelben cine fotbane remisfion roie^ 

Dcrfnbren taffen , Dafj cin.fol4>er SDerungliicf ter ficb tDteber erbob# 
lenfdnnc, unDfDaenDieubri^eDenoDerDiejcnige/mclebeeinfoldb ~- 

• Un^Iucf treffen m6e^te, su iibertra^cn nictat " . 

UnD tDcilcn ©r. £onigf. Don Der 9fitterf<$affjt ' 

aner^eborfamj^orsejlellettDorDen/Da^ jt<fo Devfcbicbene Witter# - 

1 ©iitbec 
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©ilt^er ftnben y n>eIc|)et>on ©telluri^ ber &f)n>*pferbe eximiref 
fepn/ unb berenboruje pofleflores foId>c Srcpbeitcntrocbcr titu- . 
Io onerolo, per pada, ober per obfervantiam & poflesfionem er* 
roorberi, unb biefeg onus auf anbere ©utberflebracbt&aben. ©o- 
(afTen @r.^6ntgl. 3Raje{t. e$ aucb barbep itt ©naben ben>cnbcit r 
jtellen aber benen $amitienan()citti ,* ob unb roelcfKrcjejtalt fclbige 
ftcfc bebroctjen untcr einanber roiberfefccnunb bcretniscnfonneur 
Snbcjfen aber, unb elje ein folcfcerSBcrslcid) erfotoet, tbirb ber 
. Canon bon bem @utb, ttxjrauf ba$ £ef)n^ferb bi^b« acbafftct 
$af, bejldnbig geforbert, linb bleiben bte iibricjen barbon frcp 
'SnMtinfftitje abcr foll unb muf? fcine bcnjleic&cn SBeranberuns, 
©ntbeilung ober Transferirun$ beb Canonis pon einctn ©uttje • 
rntf ba$ anbcresemacbt roerben, ©e. £6nial. SDtajefh wollcn aud> 
bfefelbc nic&t oor guttis erfcntten, toenn (te mcfitSDcro fpecialett 
Coalens bar$u ertbeittt bflben. @0 bief abcr biejcnigcn ©ittbcr 
fcetrifft', roelcfce bcp ©r. j£6ntfll. Sftajqt. 9}?agDcburgi. £et>n$* * 
Curie jroar $ur £cbn gebett, abcr mttfetnett 9to§>S)ten|ten bclcget 
finb, ba fomien bcren Q5c(ibcr in Sfnfcbung befien , ba{? bte £ebn* 
rarfeitaufeeljoben, unb (te fowoblbon benen tjbrtgen £ebn*33e* 
f$roef>rben , toeic&e ©ieiiber ftcbflebabf, unb worbor jtc burcfr 
•biefe neue^inricbtung bcfrcpctroorbett, al$ba(?(te bieiibrigcau* 
bicfcr Cbnftitution bcn bififKrigen £e(>n*©ittfjcrn $u gutefom* 
ntenbe beneficia ^CQteffen / (tcbnid)tcntbrecben r cbcnfoO^ cinctr 

jdbrlicben Canonem, tbte §rb^3in§?©titi)« C^ecpt unb ©e* 

roof>nf>eit i(t, in perpcfuum $u iibernebmen , welcben bcttn ©r« 
$6mgl.SMajejt. aus befonbcrcr Clemenz, unb barnit (tcb niemanb 
bteferbalbjubcfcbrocbren Urfacb babenmbse,afforegu]iret, oajr. 
ein tcber pofleflbr folcber ©itffjer nacb bcren SBerri), bergcflalt 
<mscfcblasentoerbenfoa,ba§ bon ieben taufcnb ^baler, fo bocb 
(tcb ber 2Bcrtb feiner ©utber befrdget , er jdbificb cinen ^balet 
pro Canone entricbten foll , tuo ntc&t bereite ein boljerer Canon * 
barauff brtfftet.: follett aucfc fotbane @tit()er fbrberfamf 

burcfc bie 53eamte in ben 5femfern, tuorinnen (te^clecjcn (tnb , in 
etne gcmiffe ^axe^ebracbt^uub ber idbrli^baboniuentri^tm^' 

be Canon bflrnacb fcfi? jcfc^et tuerbetu 
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xi. . 

®em ®o(jm* Sopite! $u$tos&<6tn$ Derfpred&en ©e, 
ftftnfgl. <9iaj. Dag Defielbenan Den33pnifc?)en, &o|ifd>en unD 
53rtnfcifc&en ©iitbcr babcnbetf Succesfion-Dvetfrt/ttNeaud) bte,i(jm 
auf ein £ebm©utl) Doti funff unD aroan&K}tottfenbS:ba(emn <&t. 
^onisl^ciicjl.^ro^^ewnSBiifer, ^^urfurjl griebricb 2B& 
fyelnten, glorrourDiger ©eDdcfetmfj, ertyeiitc Expetf anz, ot>neract># 
tct Der gedemvfatigen, mit Den 9ttagDebursL £et)nen,oort)erse* 
^enDcnS3crdnt)erims/in integro Derbletben» Dem S)obm*©apttu( 
aucfy Dei? exiftjrenDen fi&Ucn au t)em rbilrcf uc^eo ©etmjSflOerjW* 
cfccn fOcrftc^erungen wfjo! ffen wrben foU* 

V ; • xlL / '• • ' / 

®amif abet aud? Det ^a^beSur^I. £>littcrfcf)afft Sfffter# 

. £el>n»£eute nic^t oermeinen mogen , ate ob DaDurcD , Da§ Die 
£el)nbd)rrelt aroifcben ©r.$6nigl. tO?aj. unD Dero bijtyerigen un# 
mittelbobren SBafaBen oujfgefjoben, aud) jcnebon Dem nexu feu- 
dali, momit fie if)ren £ebm£errn Derroonbf, unb Denen Darbott 
dependirenDtrt pracftationibns befreijet tt>dren : 5(1$ declarirett 
©e. £6nigl. Sftojetf. bieburcb , ratione bererfelben olletf in 
Dorigcn ©tonbe blciben, unb Die 9ttogDcburgI. Slffter^efjn # £eu* 
te, tyren £ei)tt>#crrn, no$ roie Dor, oerbofftct ,unb refpeftu it>rer/ 
oUe$ in natu 4U0 getdfien merbenfolle, gejtolt Demt oud) Diefe neue 
- €inricbtung,auf Diejenige ©utt)er, roelc&e bei> @r.£6nigl.9)?aje(h 
$emtcrn $u £e()en gcfjcn, teince mge$ $u $iel)en,fonbern e$ bleiDet/ . 
fot>iel Diefelbe bctrijft v nod[) mie uor, in Dem biitycrigen ©tanbe* 

■ r xiii ... * , - 

©r. £6nigt. 95tajejl. jleflen mtd) ®ero getreuen Oviffer* 
fdbafft, unD tibrigm biffyerigen SSafaHen Aur frepen difpofition, 
m jie runffttg au ^altung einer ricfctigen Succesfion$, Drbnung, 
uu& ju SBerbiirtnws aUer fonjl unfer Den $omtlten au bcforgenDett 
confufion,cineabfonDerlicDeKegiHiatur, in jeDenSrdpfe, tnglet# * 
' (bettaucb an Srboltung beei Crediti, ein obfonDerlid) £onbbuct> 511 
SOeraeicbnun^/ berauf ben©utt)ern baftienben ©e&ufDen, auflf# 
■•/ iunc^teit/ gut finDen roeeDcn, au nxlcbeu SnDe Denfelben Detm ■ 

' 'i * * aUc . 
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die n6tl)lge Sftacfericbtungen au$ Der t>ie§i^en unD 9)?agDeburgt> ^ 
fe&en SeljnfJ * €aii|Iepen communiciret roerDen follen ; ©o lange • ■ 
aber Dergleicben 2anD/8u<$ nicbt gefertiget, foll uber aUc JpanD* B 
iungen, foroegenDer9)tagDebm:gl.@titi)er gefdjeben, unD-w* J 
genommen roerDen, e$ fepen&juff «Contrade, oDer Hvpothec- 
23erfd)reibungen, oDer fonflcn. Der 9ttagDcburgjfd)cn Dvegicrung 
Confirmation gefucbet, Dlefe aber oljne allee {fntgelD, gegen Die 
gen>6t>nlid)e Mofle ©cf)reib*@ebul>r erlbeilct werDen ; 2£eld)e 
Confirmationes Dcnn in Dic litteraria eingctragen rocrDcn,, unD 
eben Den effed baben follen , roclcben t>or Dicfer 2ebne*« SOcrdnDc* 
rung Der ertbcilte confenfus ratione validitatis , praelationis , UIlD 
fonrten iiberdlgebabt, unD operiret. 

xiv. ' 

2Bann n6er cin pofleflor etnetf Ccf>n « geroefcnen 
@utbsim93?agDcburgifd>cnfnrbct,oDerficb fonjten cinc SQerdn» - 
DcrungtnitDeffen©iitl)enMutrd(]ct; fojtebet Dcn Agnatcn, oDer 
rocr fonft Darait einSuccesfions Diecbt au$ Der t>i§t>cr fogcnanD* 
tcn gefnmteu «£>anD, oDer nuei ciitcr Expe&anz ju baben prxtendi- 
ret, frcpv fid) ieDetfmabl bep Der 9)?agDeburgl. Oicgicrung ju 
melDen , Da Dantt Denenfelbeu eine SOcrfleberung atdgc jtellet rocr* 

Deu foB, Dfl§ ibncn il)r Dtfcbt DCC Succes/ion balber, ialvum & in- 
tegrum bleiben foO. 

XV. 

Muniit aticb funfiftig Die nb;upcbenDe Diof};$ieni?* 

©ciber nicbt ju Der Contributipn - Caffe gejogen,. uuD Da$ 
eine mit Dem anDern confundirct mciDc : ©o i>erfprcd;en ©c. 

£6nigl. S0?ajcfl. naeb Dem, oon bcrDttttcrfcftajft afleruntertbd*' 
nigjt abgcfatfen $ormular, Die Cluiftungcn uber Diefcn gtbn&C*- 
nonem crtbcilct, aud) Die (Jitmabme Dem £rct)fc abfeuDctliefr 
oorbcbalten roerben foll, alsi meldjer Dcnn , Durd) Die £repjj*(£im 
ncljmcr, allcD.uartale oonDencn SOafaHeu quartam partem Detf 
jdbrlicbeii Canons gegen £U:ittung etnpfangen, unD fofiten t>ierD> * 
ten^bcil/ nebt^age, nad> Slblaujf De$ Ouartalfl, ad caiTam 
generalem, gegen Deo frictae s 3a^Itnci|Tcrf{ &uittung,rid)tig/ 
obne ?Ibjug unD Diejte, c$ fcp Denn, Da§ ©c. £6nigi.9)?ajejh 
nacfc Snnbdt Deffeu, oben art. 8. difponiret,ben SJerunglucf* * » 

ttn ciuigc remisfion aDcrgndDigjt roicDerfabrcn laflen, abite (fern 
•, ~ . • ’ muji; ' 
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mu§ : roie benn micb ©r. £6nifll. SDtajejt. bte SDeratnMuns 
ni<$enIaffenrooR<:n,&afj bicjenicjcn, tvelcbe in bcm ©cnttntfcbcn 
©tricb wobnerr, uub bene»/ rocqcn bcr £nttecjenbeif, foflbabr un& * 
‘ unfeequem fdnt ben Canonem nncb Sfldgbeburq jn tteffertt, fcU 
biqcn quartalirfcr ju ©entbin nbqeben fonnen. ©t. £cnt<jf. 
©taiejt. jteflen micb benen Crepgen frep, baf ©ie um biefen &f>ncfc 

Canonem, bOtl ber ordlnaireil eontribution, DcfTo gCtUlUer JU 
diftingniren , bnrubcr cin eiqenetf Dicqitfer bulfen/ unb borbon in 
becContributions. Diccbnun.a feinen ^iful fufjren fafjen rnoqen: 
2Belcbc$ nDcb©r. Sftajejl. borficb unb Sero Sftmbfom* 
men, je unbjuflOengcitcn, getteuIic&oifDiu()dtenber(p«d&ctv 
ofjne im flcrfofl jten bmwiber ju banbeln, nocb $cftotten , bag foi* 

, cbetf bon anbern, unter n>a$ bor ©ebein unb SOorn>anb e$ fcpti 
mod)te , 'gefebebe, Ubrfunblicb ©e. £6nigl. $tojcjt. ciqen* 
banbiqen Unterfcbriffr, unb mifqebrucFten jWniflL @na&ert» 
©iecjcl. ©egeben 23 er(in, ben 4- 5 ju$u(t, 1719, 


gurtri# SBilfKfttt. 
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CAPVT VII. 

1 . .• - • 

DE , ' ' " 

FEVDIS IMPERII REGALI- 

BVS, AN ET IQyATENVS POSSESSORI- - 

BVS EORVM laxior competat facvltas di- 

SPONENDI CIRCA ILLVD, ABSQVE IMPERATORIS, ' 
AGNATORVM, ET SIMVLTANEE INVESTI- 
. TORVM CONSENSV. ' ' - 

\ ; #.,I. • . 

P O/Teiloribus fetidorum regalium imperii nofln, in quibusdam, Vcffi/Ioret 
liberiorem dilponendi facultatem competere, nexumque feti- feudorutn 
doruni, horum intuitu laxiorem longe efll*» quam eorum, qt te imperii libt 

f 5 , ^ ort * rtut difyo- 
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fiunt , ab/qui f° r{ i privatorum fubjeda , juris feudalis publici expertibus inco- 
impcratorts gnitum haud eft. Rationes, ii hujus rei exquiras, varias, pro 
15' agnato- dodoruin varietate reperies, quidam potefiatem hanc T jure fuperio- 
rum imltn- ritatis » S l,am p°flident , territorialis imperii flatibus competerjv 
A STRUV. Syntagm.Jur.Fcud. Cap.XIP. §. if. n.j. alii, princi- 

pes | univerfum quidem feudum , vel territorium ab imperatore 
augufliflimo recognofccre , Angularium vero territorii partium 
diredum habere dominium , aflerunt. FRANTZ.KIVS dt 
Laudem. Cap.XIF.tt.3S.fiq. alii aliter. Noftram, quod attinet - 
. fententiam, de fublimi hac flatuum in territoriis fuis poteftate,illaiu 

tam ex fuperioritate, qua gaudent territoriali, quam communi feu- 
dorum jure, haud vero ex dominio rerum ac Angularium territorii 
partium, quod ipfis perperam adfignatur,dire<flo, deducendam pu- 
tamus. Siquidem valalli. imperii, obligationis juri v.|g. in fecu- 
ritatem creditoris, feuda fubjiciunt, cx caufa neceflaria, ob argenti» 
onera feudi,. fucceflores exfoliationi debitorum neceflarioruin- 
' fepropterea fubduccra nequeant, quod & communi feudorum 
conluetudine ea fufferre teneatur ; Jam vero, (i alia debita, mere 
allodialia, ex publica caufa oriunda, refpicias, illuflres imperii prin- 
cipes obligant fucceflores ex lumina quadam, & analoga Majeflatis 
Cxfarea poteflate, cujus intuitu, ut meri imperatoris, & imperii va- 
tilli conliderari haud pofluqt, cum in communionem .majeflatis 
adjuti, illuflre dignitatis fafligium , cum fuperioritate territoriali 
habent conjundum. bijlr. Pac . Osnabrug, (5 Mon.art.S. unde «5: 
fada ipforum , per omnia ad normam juris feudalis Longobardici 
exigenda non fu nt. Confideranturnonfoluin nt feudorum rega- 
lium , fcd etiam ut totius territorii fucceflores , quod varia jura, 
tam allodialia, quam feudalia, cum oneribus & commodis, ut 
, . paucis plura compledar , univerfitatem continet, cui jura votorum 
> & feflionum in comitiis, fetidis regalibus alias non annexa, f.d- 

jundafunt, RHETIVS de trammijf. territorii. VULTEJVS 
Fol./Il. Conf. Magdtburg. fi. n. i\6. Status & Principes imperii 
1'unt capita reipublicae,& nomine illius agunt, hinc & jus obligandi 
defertur ad fuccelTorcm una cum delatione imperii, fi maxime fe- 
cuadum prxfcriptum legum fundamentalium, «Scubihoc requiri- 
tur etiam ex confenfu ordinum provincialium egerint. Sequitur 
hinc, eos pofle particulas feudorum imperiiobneccflitatempubli- 

• t ‘ ' <win 
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cam, absque confenfu imperatoris , < 5 c fucccflforis fendalis aliena- 
re- & oppignorare. Confer. SCHILTER. Vrax. Jur. Rom. 
Exerc. 4j> §. 68. SECKENDORFF. ^»r(len * Qraat. P. 11 - 
Cop. III. n. 6. ITTER. defeud. lmper. Cap.XXUI. tb. 2. fcqv, 
HORN. fur.fettd. Cap.XlX. §.to. atque proinde fucceflorem, 
etfi hseres faclus haud fit, debita publica etiam non feudalia ex- 
folucre, teneri. Conf. Dn. WERNHER. Obf P. V, obf. ifi. & 
f.X. obf. 469. BF.IER. de obligat, fucccjf. itiujlr. in Opufc. Di/p, 
XIII. adde & STRU V. Jur feud. Cap.XIP. apb. 29. n.$ \ 
Quod fi tamen princeps ex caufa privata aut profufa nimis libera- 
Iitate, feudorum regalium partes, in fraudem fnccefloris, aliena- 
re velit, id inconfulto imperatore, non confentientibn 9 agnatis, fie- 
ri. non pofTe , certum eft, fient & fuccefibr in principatu ea omnia, 
quae contra conventiones cum flatibus provincialibus initas, ab an- 
teceflore diipofita fuere, revocare potefi. 


\ * % 

Succtjfir in 

principatu 
JPrvare te - 
netur ftfla 
antecejforir. 


Limitatur. 


C A P V T VIII. 

* . DE ; '* ' 

ALIENATIONE, SPECIATIM 

OPPIGNORATIQNE, QVAE FIT IN 

FEVDO PROPRIO, AN TIQVO, ET NON ALIENA- , 

BILI, ABSQVE DOMINI DIRECTI AGNATORVM ET 

SIMVLTANEE INVESTITORVM CONSENSV. 

' ‘ % 

. . • * *' 1 ^ ‘‘ , 

‘ f. L "■ ' •• 

H Atflenus expofita refpicinut maximam partem alienationem^ * 
quas’ pro diverfitate feudorum in feudis impropriis, vafallia 
polfefiTofibus licet. Jam,’ ad feuda propria , & videndum, an < 5 c 

quatenus illa alienari, aut una alteraque alienationis lpecies citra 
lenioris & agnatorum confenfum fufeipi poflit, Genuinam ra- 
tionem prohibitae fetidi alienationis fuifTe, ne domino alius vafallus* 
quam quem prima inveflitura jam approbaverat,' obtrudatur, eo- 
queipfi praejudicium aliquod caufetur,fupra obfervatum fuit. Se- 
quitur ' 
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Alienatur quitur exinde , illam in omni feudo valere difpofitioncm, invito 
fcudum in etiam domino, quse fit in eum, qui ad finniltancam inveAittirain 
eum, qui jut jam adinditis eA, licet proximus in fucceflione nondum iit, - Novi 
fuceedendi quippe, & extranei poAeAores, cum domino non obtrudantur, 
jam quttjl- alienationis atfhis in detrimentum ejusve contemtum fufeeptus 
tum habet. £uiiTe dici non poteA. II. Feud.14.tf jt. SCHARFF. Cnnf. 1$. 

n. 1?. WERNHER. Obfl P.ll. obj.tfti. agnatis & fimultanee in- 
veAitis ad fuccefiionem jamjam adprobatis. Sane hoc probe 
obfervanduineA, quod valallus neque hic juri agnatorum, & fi- 
mul iuveAitorum proximiorum in feudo dndum qusefito derogare 
pofiip, Quando enim de ipforom praejudicio agitur, qui proximz 
fperant fucceiriouis commoda, confenfus eorum interveniat, ne- 
cefle cA, neque, hic major pars plurium, xquale Torte in feudo jus 
habentium , in difientientium operatus praejudicium, aut confen- 
tientibus agnatorum remotioribus, gradu fucceAionis proximiores 
obligat talimodi in agnatum alienatio, ea videlicet, ipfo jure evane- 
fcit , feudumque remtnendum eA ei, quem ordo fucceAionis tan- 
git, modo ab initio de alienatione fufeipienda protcAatus,velalias 
diAenfus monArarerit notas. SCHUBERT. Difput. de cohfenj. 
agnatorum tempor. inbypnihcc.feudi Cap. /.§. g. Quod A proxi- 
mior agnatus alienationem in remotiorem faciam adprobaverit, 
id non fimpliciter in favorem fimultanee invcAkornm , fed faltein _ 
in favorem pacifceutium operatur, ut proinde fimultanee inve- 
Aiti, cafu fucceAionis exiAentenon totum fetidum, fed partem 
fuain revocare queant. Conf. Dn. WERNHER. P. IV. obf. ji. 

,• - ' . X 5. II,- . 

e * • 

Ad potiores alienationis fpccies nunc defeendentes primo 
Anfeudum videamus de oppignorationc fcudi, quae, cum proxima via dicatur 
retium Hce - ac j a li cn ationem, iinmo pro alienatione ipfa habeatur. t.Feud. 
at opptgtio- jj' &i iacc prohibita ccnfetur, adeo ut oblolain hypothecam, pri- 
rart. vata autoritate conAitntam, quidam privationis poenam obtinere 

„ autument. Pid. VUETF.J. de feud.Cap X. n.qj.feq. I.VD- 
WEL. Syn.jur. feud. ptm.jfg. Verum cum neque jura fetido- 
rum Longobardica , fpcciatim circa oppignorationem privatim 
fa<Aam, neque jura Saxonia privationis poenam irrogent , quibu* 
poAerioribus certa tantum muldla determinata eA , £cl)n» SRcct)t 

. Cap. 

r 
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-ap. 69 . verb. 93erfefct auc& ein-SRarm fein £e|jn, oljne fim*$ ; t 
£)errn Ityrfaub ( Don Dem er e* fcaf ) Der $err m ag tym tt>obf gc# ✓ 

jiet^en mtt Urtl>eilcii , Dafi <r e$ lofe fonncn 6 933oct>e«* UnD tl>ut / . - 
t e$ nicbt, er muf? Darein mttcn, & paulo poft , 10 ^funD met# 
ct Der $tanrt femert #errn. C#«/ SCHiLTER. jur. feud . * 
letn. Cap. XXVI. ita nec illarum fententiae accedere poflumus, et- 
nnfi fetidum cum claufiila’ conftituti, pofTeflorii fuiflet oppigno- 
attun. HORN. Jur. feud. Cap,XIX,§.j. Difiinguunt aliqui in- v 
sr pignoris & hypothecae conftitutionem , quarum illam , realein 
:tidi traditionem inferentem, omni jure reprobatam , hanc vero 
citam credunt. Sed neqne hujus diftimflionis ullum, fi praefer-, 
in elfedura fpe&es , obiervaveris fundamentum. 'Dominus 'fc. ‘ .. 

ii iusque confiitutione parem juris fui pOfict experiri deminutio* 
ein, competentibus iisdem ex pignoris, quam hypothecae jure re- 
icdiis pro obtinenda debitorum exfolutione ARVMAE.VS Z)i- • 
ut. feud difp. 7 . tb. 6 \ p. 66.6 . cum ille, qui ad rem actionem habet, 
fam rem habere' videatur L.ij*deR.I.& L.g. $. item pigtior • 

. dc pignor. Hinc quando de validitate hypothecae in feudo an* VafM oppim 
mo , & regulari ( <je impropriis enim fupr a J fine confenfu do- ffiorantfeu* 
ini agnatorum conftitutae, quaeritur, defpiciendum potius efft, dum obone - . 
i vafallusex caufa feudi neceflaria pignoris authypothecae nexui r a feudi m- \ 
bjecerit rem feudalem,vel ex qualibet alia caufa. Si onera adfint 
udalia, liberam vafallis oppignorandi facultatem competere di- 
nus, ita tamen ut dominus & ht)c cafu, de confenfu tribuendo, 
iciatim implorandus fit , eo autem nop fecuto , vel etiam plane - 
negato , nihilominus oppignorationem fufeipere potell vafai- ■ 
adeo, ut jusrealejpfumfcudmn afficiens, cujus nomine dc ' 

nati tenentur, exinde, non obfiante domini difienfu, credko- 
iis acquiratur. Sunt nimirum onera feudi ab omnibus, immo 
ab ipfo domino j devoluto ad ipfuni dpminio utili , exfolvenda, x 
per hanc oppignorationem fetidum nontam novo onere grava- » . 

\ quam antiquum, ipfi in haerens, tollitur. Quamvis confultiu# 
inino agat vafallus, qui dominum feudi fuperiorem , denegato 
inferiori confenfu, ad evitandas litium ambages, pro imperti- . 

Io hanc in rem confenfu, & fupplendo denegati de faeffa fpecia- 
) implorat. - Habenthr autem pro feudi oneribus fervitia domi- 
prxfUiidn/qua: ex feudo ad publicas penfitationes conferuntur* 

■ . . * J* - - pignus 
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pignus & hypotheca in feudo antea legitime confiituta, dotalitium 
conftituendum , dotatio atque educatio filiarum , impenfx in Fu* 
nus defundi vafalli fadai, prxfiatio legitimx, fi vafallus bona fua 
in comparationem feudi impenderit, & liberis parentibirsquc va- 
falli non fuccedentihus in feudo, cx aliis bonis fatisfieri nonpofiit. 
Vid. HORN. Jur.feud. Cap.XXI. $.4. feejv. . Accenfc;ur hifcc 
porro, fi utiliter quid in fcnduin impendatur, ut hypoihecn,pro 
pecunia hoc nomipe fumta, etiam privatiin coucefla valeat. 
STRYK. Ex. ‘Jur.feud. Cap. 21. qv.f. CARPZ. P. II. Conft. 46. 
def.13 - - - 2?. non minus, quam creditor fibi , ratione_pretii 
in feudo, cum confenfu doirrini alienato, refcrvayit, cujusmodi 
hypothecam,cum in allodialibus fine confirmatione judiciali valeat, 
etiam in feudis valere defendunt. CARPZ. P. II. [Conft. 23. Def. 
lg. ESBACH. ad CARPZ. I. c. RAVCHBaR. P. I.cju.6. n.ss. 
Interim cum jure teudorum communi, &Saxooico feudi hxccne- 
ra, non nifi in fubfidium, & deficiente allodio, ex feudo folvairn - , 
facile efi ad intelligendum, vafallum in prxjudicium agnatorum 
• & domini, fi bona habeat allodialia , non temere pofle feudum pi- 
gnori & hypotheexdare, quemadmodum id iurceledorali Saxo- 
nico, ubi feudi- onera indifiinde ex feudo folvuntiir , pennifitun. 
qft, P*d. CARPZ. Conft, 46. P. II. def. g. ». 7. 
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Quod fi debitum ex qualibet alia, allodiicaufa contraha- 
tur, fetidumque eo nomine, citra domini «Scfimul invefiitorum 
confetifum , pignori aut hypothecx datum fuerit, nullam penituy 
fecuritatemcreditoribus quxfitam putamus, nifi forte quoad fru- 
dus feudi, ex, quibus, falvis domino fervitiis>aliisque feudi prx- 
fbtionibusn valallo oppignoranteejiisquehxredc,&fiicceflbre, fi 
feudum fit hxreditario mixtum , folutio prxftanda, quorum- no*, 
iniue' creditor , falvo tamen reliquorum prioritatis jure, absque do- 
mini & agnftocum confenfu immitti potelh NICOLAI Prae.' 
Jttd.P. III. Cap. IIT STRUV. Jur.fud. Cap. Xlf. ib. 7. '11.4. 
JOH. PHIL. SCHLEVOGT. de Execut. in bon. feud. tb. 7. feqv. 
Quod fi hypotheca con/enfuagnatortmi &fimultanee invefiitorum 
munita, etiam hi* deficiente licet domini diredi confenfu, ex pro- 
. " " ’ — ' ' ' P ria 
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pria ipforum adprobatione, quoad frutffiitffeudales valide obljgan- i n hypothe • 
tur, neque exceptione deficientis domini confe^ius* juvantur, fe^d c am feudi , 
ad ex folvenda ciebita a creditoribus,qTObusperconfenfum fc reddi- deficiente 
derunt obligatos, haqd fine effetfhi judicialiter adfiriogi poliunt. n cet ' ^ 0m 
LYNCKER. Ref. $78. BRVNNEMANN. Dec. Cent*lL dec.pf. m i n i con f enm 
fi. 8. tfi in^Cohiment. ad 1.2$. it. de \ddopt. n. 6. WERNHER * fujb quodli- 
P. //. obf. 4?f. id. P. V. obf,n$. licet vel maxime fimultanee mvefti- fa debitum 
ti exfol.utionem debiti in fe expreffe haud receperint, t Conf Dec* iUi teneatur 
F.i nov. 67. # PHILIPPI adbancDec. Comprobathanc fenten* 
tiam noftram Conflit. Eleft. 46. PJI. ib. SBonit fibct ttlit • 

f nebmlicbi Derjenigcn, fo bie gefamte #anbl)aben ), SJerolUigiing 
folcbe<5d)ulDgetnad)«t, uni) auf bie^ebenberfcbTMben/ fofoUctt 
folebe ©cbulben burd) bit £ebtt$'$oteer <ui$ Dem £el)n oergniiget, - . 
imDbiefianD/grbenbmnitoerfcbonetuoerbcm Ut&Qrdin.Proc. ’ 

Sax tit 46. fi. QBann aber 5 C» K % ubi verba Jiabentur fequentfa. 

2Bjann £ebn*@(itf>er ocrpfdnDet, fo follen biefelbe anbers nicbt, 
bcnnmit®ctt)illigmtg beeigebn^errn hypotheciret, unb obne ' 
bdg, b U SSerpfdabung nid)t jiatt bnbcn , jcbodj foll Der, melcber 
obne Confens SQerpfdtibung erlmujctau$ Dcngriic&frnbeflretbett 
@ut&* boran&erngemeinen ©Idub^ertifeme^^aWungbubeiif 
ibttie aber gleidbwob! in allemege Die ©Idubtgefti, Dmtt ba$ 

©uti) mit Confens perhypothcciwt iji, xmd) m gritc&ten me 

gttyen. : ■ . <•’ 


Sunt equidem do&orum aliqui, agnatum, nequidem ex r* 
3roprio confenfti teneri, contendentes, cum ad fubftantiam hypo- 
hecsefeudalisrequiratur conjenfus domini, quos inter eft. CARPZ."! A ffj 
jc onerib.feudaL Dec.z.pofiz. t 5 STRUV. Jur.fcud. Cap. XlV. dalirrequi- " 
*h. 22. Dicunt creditori aclionem competere non pofle, five rea- ratur ~L 
em, five pcrfonaletn , illatn cefiare , <juod ipfa fubftantia feudi r en r ut dend* 
ibsque domini confenfti non afficiatur, adeoque deficiente Y^^nidirctti? 
lypothecx, aftionem hypothecariam deficere; non perfonalem, _ 
nim aguatus confentiendo in hypothecam, femetipfmn obligaffe 
ion cenfeatur. ‘ Juvare hanc fententiam videtur, maxime fi fru- 
5us feudi rcfpicias,. quos hoc cafu affici putant, illos quidem agna- > ' 

um, fmnU invefiitum oppignorare potuifife v illud vero haud vo- 

\ I/' Ka- • f - luifle 
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" Ibifle, ipfom potius feudum confenfu fuo refpicien&o , quod ta- 
men oppignorare haud potuit, Kon minus pofle domi nuta di- 
redum per talem frudnum oppignorationem r & exinde Jequeo- 
tem immilfionem creditoris ad tempora vita; vafalli & agnato- 
rum inoommodum & praejudicium fentire. Verior tamen videtuc 
eorum , & Uadenus diverfis conftitutionibus eledoralibus com- 
probata opinio , qui hypothecam, conTenfu aguatorum fimulta- 
nee inveftitorum munitam, in eorurti praejudicium , quoad frudlus 

feudi, valere afferunt; quid eniqi juvaret, ipforuni requifivifle: 

confenfum , fi fe non in proprio, cafu fucceflionis devolutx , obli- 
gaflent , quod utique adum penferi debet. Et cumirudns feu* 
di, etiam cum iproni feudum oppignoratur , facile eft ad cotn- 
prehendendum , axonem ' hypothecariam eo nomine compe- 
tere, creditoremque in frudus feudi immitti, neque ab agnatis fi- 
multanee iiiveflitut» jure Tuccedentibus , fi qonfenferint, temere „ 
expelli poffe. Dn. BOEHMER . de hypotb.feud. txprejja , Cap . - 
Ii. §. tf. Cenfentur infuper frudus feudi jure allodialium , per 
textum 2. Feudr28. §.hif confcquentur.. 2. Fetid. 86... Ex quo 
proinde coufeguitur, immifiionom in feudum, quoad frudus,etiam , 
ab alio judic?quam domino feudi fieri poiTe. Vid. (Dtbj Proc. Sa* 
xon. tit.49. in pt.. iliumque, cui frudus feudi oppignorati funt, 
ius praelationis prx. eo cpnfequi, qui hypothecam cum fenfirdomini 
in ipfa feudi fubftantia pofteriorem nadus eft. BRVNNEMANIk 
Conf.So. n. 2j. 24. Immo, fi dominus feudi ad exeeutionem, pro- 
pter hypothecam, ah agnatis foliim adprobatam imploratur, decre- 
. ' ; tum exeeutionis (impliciter dederit, creditor inipfanvfeudi fubftan- 
tiam immiflus habetur, quemadmodum id Cxpreflein Ord.Proc. 

Sax. Tit. 40. 1 . de Excquut \ in lon.feud . verb. cautum*. 2 Bmtrt 

uber bep folcber fetne fonDcrlicbe (Mdbnin$gefcfcicl)et, foH. 

, Dafiir gebalten rocrbctt , ba§ Diefelbc betf £cbnfc 4 perrn jurisdi-. 

diou qemdj? , urtb alfo ju bem giijentfjum gefcbefjctt, unb berorae*. ‘ 
gen bcr , n>c(d)en Dcrbolffen n>tr & , fjteburd) em pignus praetorium» 
nic^t allejn $u. benett Jrucbtctt fonbcrn onefi $u Dem ©gentfoitn* ' 
fyabe. /tdd. CAR^Z./U. Conft, EI. 32. dcf.zf.n^s* Sir 
militer, fi dominus feudi, qui fimul jurisdidioiicm habet, arreftum 
concefferit, illud iiiip fani' feudi fubflantiam concedi ffe, vult Dru 
WERHHER. P. X» obf, qjp, ' quod Iu Saxonia Eledorali a Can- . ' . 

r / cellaria* 
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cellaria Dresdfcnfi- generaliter obtentum non minus bona feudalia 
-concernit. - Ord. Proc.Sax. Tit.su §. «ber m «nfew / , . \ 

.... CanQlep it* k* *. V' 

.. V . • • - : v - , ' ; •' • - . 

Quemadmodum vero 'ad alienationem rerum pupillarium Confirmatio 
praeter confirmationem contra&us. & decretum judiciale requiri- debiti fi*i 
tur; ita ddnfeudis, ex fola confirmatione debiti feudalis, (fcniini dalii nonin* 
confenfus interveniilc dici non potefti CARPZ. L.IV. refp. 29. voluit cott m 
nifi confirmatio ex curia fendali,curti jnAitiac adlninifiratione cati- fen/um. 
binata,profedla,hanc fp-ciatim claufnlam,inftrumento obligationis 
infertam habeat: ConfirmitCtt tlic&t Clllcmbicjon Contrai, foilDcrn Limitatio . 
eonfentircu and) in t»ie Dndmien qcfd;c()cne SBcrpfdnDung afe . - 
£cl)nfc»£)et 1 ?/ alias enim, combinata licet cancellata feudali cum 
jufiitix adminiflratoria, confenfus domlniadbucfpecialirer requi- 
rendus erit. HORN. J^tudai, Cap. XIX. §.4* WERNHER* 
p, il obj. 4^7, Ita enim ordin. Proc.Sax. El, Tit. 46. §.3. cavet, 

: ^&ie W|*e Confirmation em^ Contraflg, tDCtltl ;biefcf? ■; . 

U (urf afle ^unctcn, unb Claufuln qericbtef, t>or femen Confen* 

^ebdtCtt tnctbe. Vid. tamen SCHILTER 'Prax.Jtir. Rorv. Fx-. ■ . . ' 

Percit. 32. $. lf. Idem efl fi dominus territorialis confeufeiit in 

hypothecam feudi.^citrf domini diredi confenfuro, illius enim 
confenfus plene non fuit ilect flavius Dn. LYNCRER. Dec.yjz: ne- 
*qne feudale debitum efficit. , Similiter & agnati, ex fola fuferi- . ‘ . 

prione chirographi, in debitum cortfenfiffe non praefurnii ntur, 
cumuffelles notius, quam juri fuo renimeiantes nifhii intfrfuifle 
crelntur STMJV. £ r.fU Cap.XIU. tb. , 9 . ■ Bifi (pcciall- . 

ter ad confentiendum vocatos fnifTe, probetur, hinc emmipfo fa- f 
dio colligitur voluntas & confenfus arg. L.3X it. de leg. L.28.7T.* , 

Mandat. Necefjariutn hinc efl, magnati inflruincntum fubfcri- 
bant , ‘libi vel exrtrati ipforum confenfus mentio fadto, vel fubfcri peudum»o T 
ptioni nominis verba addant confentircnbcagnatcn. Ccetenim vumoppigno - 
cum fnpra monitura , vafallujn in feudo novo poffe, citra confen- ratur fine 
f urn agnatorum, ex confen f: tamen domini difponert, eo, quod confenfu a - 
milia eorum in feudo novo fit fucceflio JI. ficud. 11. 18 • ita fi fcu- gnut ot utn 

dum oppignerare velit, poteft id facere, non requifito agna ' cum co?tJeti/u 
onim% implorato tamen domini dire<fli confenfu. Hunc enim fi tamen do* 

. K oinifcrit, uM* 
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omiftrit , hypotheca ncc ratione agnatorum proxime fucccdea* 
timn, uequidem quoad frudtus feudi valet. 

5. VI. 

• ■ m 

Oppigoorandi haric facultatem, Vafallo absque fuperioris, 

& agnatorum Gmnltanee inveftitoruin confcnfu , libere a nobis 
vindicatam in fetidis maxime regalibus obtinere non pauci conten- 
dunt^ <5c regni Germanici flatus, vi eorum, quae ctpiteVH propo- 
fita funt, feudi, & principatus partem, absque Caefare* Majeflatis 
autoritate, <Sc fine confenfu agnatorum, in crediti fecuritatem.traijs- 
ferendo etiam poflcfilonem, pignoris vinculo obligare pofle, eo- „ 
qne conftituto omnes plane agnatos, aliosque feudi fuccelTores, • 
neque firnul allodii harcdes exiflentes,adexfolutionem debiti, ab 
anteceflorecontradti, valide obflringi fcntiunt. Teflatur de hoc, 

& quidem ex confilio quodam manuferipto FR ANTZKII, STRU- 
V1US Jur. Feud. Cap. XIF. th.ip. ti.f. HORN. fur. Feud. Cap. 
X!X, •§,!<>. Non minus de obfervantia quotidiana, 'villas, pagos, 
inlcio imperatore.a principibus, nemine reluctante, oppignora- 
ri. ITTER.VS de feud. imper. Cap. XXIII. §./. Exbdcfunda- 
' mento quod princeps fuccellor antecefloris fui faeflo, etiam in feu- 
do ex padto & providentia, contravenire non poflit, ob debita ante- 
ceflbrum contracta, conflitutasqueab iis hypothecas , derernuntuf 
mandata fine claufula , ad dimittendum bona hypothecata, quern- 
admodtnn haede re praejudicia camcralia habet. KLOCK. Conf. 
Tufn. III. Conf. ///. n. uyfe/j. add. tamen GOTHARD NVN- 
ROI). in Difcept. for. an Jucceffor in primogenio teneatur de ex- 
Jolvcndit antrceflorum debilii. TIT1VS Spee. fur. pubi. h.lV. 
Cap f. 5 . 7 . .Alii aliter fcntiunt, nec fine caufa vid. Nunerod. 1. c. 
Sane illimitatum principi imperii, in praejudicium agnatorum, citra 
ipforuin, <5c imperatoris confenluindifponendi, & aeris alieni, pra- 
fertim, non urgentibus feudi debitis, contrahendi poteflatem con- ’ 
cudere, abfonum foret. Paruin enim, vel plane nihil , quandoque 
fuccefloribus feudi fuperfuturum effiet , fi profufae liberalitati, ob 
exponi non poffiet. Agnati nimirum & fimultanee invefliti,teflan- 
tc hac de re obfervantia, efficere poffiunt, ut, implorata antorita- 
tc calarea, principi certi reditus faltem ex principatu, ad familia 

■ 'digni-. 
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dignitatem fuftentandam, aflignentur, reliquum vero iirfolutionera 
atris alieni impendatur. .. ' 

• . ; ' 5 . vii, ■ \ ' - 

' Hac in parte flatuum imperii poteflas, ipfius augufliflimi / n Ji cea t 
imperatoris, laxior deprehenditur, eoreflritfla imperatorum no -imperatori, 
(Irorum libertate, ut ne minimam quidem imperii partem , absque a H enare re/ 
flatmun confcnfp , oppignorare queant, .fra enim habet CapituL imperii ? 
invicl noflri. Caroli vj. art. x. 2Beit«r roollen ivir 
Oiwft.lKctdj, unb Deffcn Sufceljorungen nid?t alictn oljne 3Bi|]m r 
• SCillen unb Sulaffen be* ^burfiirtfen, ftufften unb 0tdnbe fdmf* 

(id) mcbte bingeben, berpfdnbcn, bcrdujfern ober bffcbtrcbrcn k. 

_ Antiquioribus equidem temporibus* liberior , 'immo fere' illimitata 
fuit oppigflorandi poteflas. Quo autem tempore ba:c incoeperit ? 
incertum eft, fufficit hic annotafle, usque ad tempora Caroli V. 

Cxfares adeo faciles fuifle, in oppignorandis rebus imperii, ut ci- 
vitates Suevicas & Rhenanae peculiaribus privilegiis , ne oppigno* 
rari poflent, fibi profpexerint.. HO|lN. Jur.publ.Cap.43, $.6. 
tbiejut citati, Interdum tamen & confenfum principum adhibue- 
runt te fle LEHMAN XO Cbron. Spiren/.L.f. Cap.ioj. LlMNiE- 
VS ad Capit. Caroli V. jk 125.. quem omni tempore, yeceflariuiu, 
in oppignorandis imperii rebus, quandoque & Cxfaribus denega- 
tum fuifle, contendunt HERMANN..CONRING, imper , 

Cap. XIX. 2X. GVNDL1NG. de Jure oppign. Icrrit. infepen- * 
te hoc illo privilegio, quod Carolus IV. imperator civitati Franco- 
furtanae a. 1366. dedit, ubi habeutur fe^uentia, bu§ (iCDOruntf/ i‘ 
unb .^itBKetcfc/mctnanbpfiinDbdr fei>nfollcn, ic.jc. It. unb 
tfoffett tntb foden auab 3Btr.ufri> bus 2vcicb,fdne^fanD‘^rtejfe 
uber ftecjebcti, uub rop u>ir ^fan&33riefi\’ ubergeben , (non ad- 
mefitione flatuum ) fo follcu Dle33riejpe fciiie bnben- 

Vid. LVNIG. (Tcurfcb * 2V(icips • Arcbiv. Part. Spec. Cont.IV, 
2(bfat$.t4- » J7- p.m.js». Quemadmodum <5c inter alias|, exati- 
rflorandi imperatorem Wenceslaum, caufas» eledtores; & hanc al- 
Jegabant, quod temere, &perniciofemuItas,ad imperium pertinen- 
tes terras, alienaverit. VRST1S.. Scriptor, rer german. Totri. JfS , 
pjrt. igotr GI.ADOV. ^eiebs * ^ifforte , L. Vi. Cap. VI. 5. IL 
Froflant interim quam plurima oppignatarum imperii rerum 

cxempl*. 
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•exempla. Sic Philippus Imperator oppignoravit monafterium 
UVfpergenfc Bartholdo de Nifen 1197. absque ftatuum confenfu.' 
LVNIG. Spicifeg. Ecclef. <Lcut(cb. 2 ^eicl )0 1 2 Ircbtr>. Cont.UI. 
p. 673. feq. MART. CRVSIVS, Annal. Svevic. P. II. L.iz.p.m. 
fjg. Fridericus monafterium civitati Northufic GEVVQLD ad 
WIGVL. HVNI)II Mctrop, Saltsburg. Tont. III. tit. 
jier. Et quae funt alia Conf. STRVV. Jur. Pubi. Cap . XII. $. 
add. STRAVCH. de oppignerat. rer»imp, §. 12. & 47 . GVND- - 
UNG. de Oppignortt, territor . ‘ ‘ - • , ■ . '* 

• $. vnt. - i- 

• , 1 * ^ * • 

✓ -* ^ • . ** ^ ;* 

. m- Ha<ftenus de hypothecis, & pignoribus, mfeudo, citra do' 

i' mini, & agnatorum fimultataee inveftitorum coDfenfum ,..exprefle' 

potbcca jim- con Qj tut j s> T am de tacitis videndum, a.i hae,ficut in allodialibus* . 
di tacita • j ta £ j n b on j s feudalibns locum habeant ? • Peculiarem STRYK 1 VS 
. ■ . ' confcripfit difputationem de bypothccit taciti s in feudis Germa- 

A ni ad quem letftorem, plora cupientem, remittimus.* Hic 
momtifle iufficiat, eas regulariter in feudis exulare^ concedunt ta- 
men ea$dcm in Saxonia, prasfertjm EIe#orali, certis in cafibus 
, Do<ftores. Ita nimirum tribuunt ex confuetudine magis, quam 
lege peculiari, dominofeudi direclo hypothecam tacitam in feu- - 
da intuitu, dt ratione laudemii debiti STRVV. Jur. fcud. Cap. 

X. $. ult % 1$ aut. ibid. cit. a quibus tamen diflentit WERNHER. 

• ObJ.P.I. obf.^tg. ExOrd. Proc, Sax. Eiett. §,p.& 10. conceditur 
hypotheca legalis tacita in fubfidium illis , qui eam & in all odiis ha- 
bent , creditoribus , qui expreflam habuere fetidi, hypothecam , 
kgaliter conftitutam, non exiftentibus , & illorum debitis exfolu- 
tis. . Speciatim illa gaudet mulier , ratione dotis in fubfidium , & 

- prxfertur creditoribus, anteriorem expreflam non habentibus , ita 
ut exerceat hoc intuitu jus- retentionis l.c> §.~i 1/12, non minus 
pupillis & minoribus hypotheca tacita in rebus tutorum, curato - 
, v . rumque profpedum cft §.14. quod, an indifliiufte, five tutores & 

curatores a domino feudiconftitutifint, nec ne? inter CARPZD- 
VIVM deOner. VafalL Dec.j.pofy. n. 26. V B ER L I Cf 1 1 VM 
P. II. Concluf jt. n. 20. controvcrfucn cft, Pofterioris fententiaui 
olim Scabiuis Lipfienfibus adprobatan} fuifle refert RlViN. En* 

r * • . % < ad 
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aJOrd. Proc.Saxon.Tit.4y.En/fi. atque requirit, aut pupillo 
minorjve tutor <Sc curator a domino fcudi couflitutus efie debeat, 
eo, quod confirmatio ipfius reputetur pro confehfu. Didfoe autem 
ordinationi Eletft Proc. Sdx. magis convenientem putamus efle 
CARPZ.OVII fententiam, cum ibidem ob fimilem juris favorem 
ccclefiis, fcholis,aliisque piis caulis hypotheca tacita & in bonis feu- 
dalibus administratorum tributa , ubi’ nullatenus dominus directus 
ejusque confirmatio concurrit. Vid.aUtg.Ord.Proc.El.Sax.6o. Coete- 
rumjm Ord, Proce/T.jSaxon. novifii has fublatx funt,adeo, tit, 

.'.exceptis prxflationibus, in quantum Iwc fecundum difpofitionem 
Dec. EI. nov. jz, ex fetido domino prcftantur, jus hypothecas, 
nifi quod exprefie confiituitur, cefiet. 

‘‘•40 » * 

"* . k C ’A P V T IX. - 

- • ‘ -a. ' • . ’ \ 

SERVITVTIBVS FEVDO IM- 

. POSITIS SINE DOMINI ET AGNATO. 

• ' RVM CONSENSV. , ’ 

• ' , 'v, «r • • ■, / ,*■ . • j' 

• ; • ’ .■ $• t ' ' . " s - . 

P Rrgimus ad fervitutis confUtntionem, quas inter alienationis . . - 
fpecies 'L.fin.C. de reb. alicn. non alien. relata, regulariter inter* 
cilcfta habetur, poteflatc meliorandi quidem , haudquaquam.vcio 
deteriorandi fetidum; vafallo relidta. 2. Feud. 8. §.t. 'Verum 
enim vero, quamquam refpectu domini, agnatorum, & in Saxo- 
nta fimultaneeinvetfitorumlervitus, qua proxime fucceflnris prx- 
judicatur, privata vnfalli antoritate confiitui nequeat: certum Servitus in 
tamen, omniqtie dubitatione exemptum efl, concedi a vafallo fer- f udo ad 
vitutem pofie, quas espirante ccnfiituentis , deicendeutiumque tempus citra 
ejus, achxredum jure^utoul ex pirat, prout ex textu 2. Fcttd. VI U. domini 15 a* 
$. rei autem confpicituf. I.VDWEL. Synopf. Jur. Fcud, p. ggj. gnatorum 
VULTEJ. L.l. Cap.X. n.yo. Neque alienatio hasc hunc Iiabct confenjum 
effectum, ut vafallus, pro parte, fervitits debitis fe fubtrahere queat, rctle conjli - 
fibimetipfi quidem, aliis vero per aduin huncce minime prasjiidica- tuitur. 

•- ■ L . . \ ^ re 
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re potuerit.. Fntilia funt, qnse hac occafione dilputare folent do 
s < 3 ores,an ejusmodi fervitus veram habeat fetvitutis naturam,an vero 

An vira Jit falrem jus quoddam fervituti fimile cOuflitutum fit ? quod plcrkpie 
jirvitui,qua contendunt ob£ 4.7 x*de fervitutib. qua t fervitutem naturam & 
adtemput catifam perpetuam habere debere, neqtie ex certo tempore, vel 
conceditur ? certum tempus conftitui poflej, innuitur, RITSCH. 2.Feud. 

VI JL p> 257. HEKM. VULTEJ. L.f de fentf. Cap.X, n.40. 

‘ . Pertinet ihuc &/.//. Jf. fitt. tt. de Vfufruftu , integrunx, & ple- 
num dominium , adfervitiitis concelfionetn requirens, quod cum 
in vafallo exulet, neque hii>c «fervitutem conflituere pofife videatur, 

\ • cum exinde regulam forment, qui nec alienare, ille ucc alienanti 

coufei tirc poflit. Optime holce confutat HORN. Jur. Feud. 

, Cap. X. §. n. Praeter enim , quod vafalfornm jura , cum ufufrfi 
Suariorum conditione, licet < 5 c illi quatldoqqp. ufufrudhiarii vdi 
, cantur z.Fettd.2}Jnfin . per omnia non acqniparanda, neque argu 
mentum^b his ad illos fiunendum y cum alias nec dominus, con 
' fentiente vafallo , lervitmera praedio feudali imponere poflit, quod 
•falfum } ita fubtifitatem arguit nimiam,-fi illmn, qui jus m fe habet, • 
jure fuo in aliqua parte cedere non polle alTcras, < 3 c cuin vafallus jus 
- reale & dominium utile habet, fi fef vitorem feudo imponi patiatur, 

1 ferv^fus illa non tam a perfona vafalli , quam ab ipfo feudo , quam* 

' . diu vafallus ejusque haeredes vivunt, deberi, ^hineque & a quolibet 

: ' • . ■ fertio poflelTore lingulari , vivente vafallo, e jusque haeredibus vinr 

dicari polle, credendum puto. Ita enim ILFeud. Vlll. rei 
autem , non de perfonali quadam obligatione , fed de fervitute, 
tanquam jure, ipfi feudali praedio inhaerente loqnitur. Verba funt : 

• ' / Nam fervitutem , eidnn rej debitam, pot\Jl petere IS retinere. 

■ . , ' Quid ergo, /i pretio vel dolo aut injuria / ervi tutem rei beneficiaria 

imponi patiatur, ad dominium iS c.lSc. 

'• V ■ * ik ■ ■ ; . J 

Perpetua Accidi^ interdum, ut fervitus, privata vafalli autoritate 

quandoque confiituta, perpetuam < 5 c ordiiwriamfervitutum adfcilcat naturaiti, 
jfitjcrviiuf a id qirod fieri folet , fi fetidum cum confenfu domini, & agnatorum, 
vafallo ffr- ve i etiam absque eo, in cafibus feqdfalienabilibus , fupra expolitis, 
va\jjn con- gum jure Jfervitutis, alteri jamconceAo, alienetur, enitor enim rem 
fiiiuta ¥ . f • accepit 
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accepit talem, qualem contrariis tempore oneribus gravatam con- 
fpexit, quo inprimis faciuut L. 67. it. de contr. entt. L.zo.t:. de 
acquir. rer. dom. L .3.' C. de Servilut. quod etiam ad dominum . 
feudi dire< 5 Uim, # agnatosque, qui jure protimifeos, < 5 c retractus 
utuntur, eo quod retrahens per omnia, eandem conditionent prae- 4 
fVare teneatur. HOKN. Fend, Cap.X. §.j\ extendit, quam'- 
quam, eodem monente, alii difientiant. Dominus nimirurii omifla 
proteftarione,neglecfi-aqne juris fui refervatione , emtorem de feu- 
do, cum adjedtis oneribus defervitutibus invefliens* alienationem ' 
adprobafife, fervitutemque agnovifiepraefumitur. Quod vero fer- 1 ; 1 
vit utem, praeferiptione ab extraneo acquifitam, vivoque adhuc va- 
fallo impletam, attinet, feudo ad dominum, vel agnatos devoluto, 
negligentia praeckfuudti antecefloris ipfis, haeredes non exigenti- 
bus praejudicium non infert, fed omni onere liberatam recipiunt 
rem feudalem , prafentibus licet omnibus prxfcriptionmn 
requifitis , cum jus dudum quidem^ ipfis quaefitum , ejus ta- » 

men exercitium, mortuo demum vafallo pateat, cui non, > 

accedente nifi dc ipforum culpa derogari potefb arg, L. 4. , ■ 

§. 2. Cod. de aMnal Hxcept. II. FcueL FUI. pr. , add. MiCH. 

GRAEF. de rcg. Juf. non valenti agere non curri / prteferipti* 

' Cap. 2. m. 2. 'difp. Tubivg. otg. babit. 'C6ncedit autem vafallus « 

' fervitutein non modo reflem, fed & perfonalem, quoad vitae tem* 

. pora; & valide conftituit ufuinfrudhun,nonminus acufum inprae- 
dio feudali, fi bona ferfitiis praefiandis habeat fufficientia Anton.difp . , ' 

p. §.$■. lit.ult, HORN. Cap.X. §,8. STRUV. Cap. XII. apb. 7. 
n, 2,nec intervertitur hac ratione nexus vafalliticus inter dominum, 

& vafallum intercedens , aut domino ratione fervidorum aftertus 
praejudicium, cum ufufrudluarius, 'vafallo lorfan bonis lapfo, ad 
> praedationes feudalcs adftringi, aut fi peculiare domini, in perfona ' 
va lalli, inter efTe verfetur, ad feudum refiitucudum compelli 
* ■ «queat. x - • 

• a ’ ttt '* • ‘ • V '*• ' Servitur a 

- *• • . ■ . $• ■«*..' ... . 

■' • , ■ « . • * \. * judieampo - 

Contigit interdum, ut fervitus praedio feudali, inter duos va- fita> eftlper- 
fallos litigante?, in judiciis diviforiis, autoritate- judicis imponen- petita, licet 
' da,ubiqu;efiioexifiit, an, fi judex ordinarius non fimul fit dominus^Wrx non 
feudi/ citra ejus confcnfum, & infeiis agnatis,- fervitns impofita fuerit domi- 
\' — • ' ■ '' •' L 3 . • valeat '.nur feudi. 
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valeat? Sane textus II Fcud. 43. ejusmodi fetidi fervitutem, etiam' 
in praejudicium domini diretfi, fi feuduin poflea aperiatur, validam • 
pronunci.it , modo vafallus egerit bona fide, neque fraudulenter, 
cum adverfario colluferit. Requirit infuper STRYK. Exam . 
Jur. Fcud. Cap.X. qv.y. competentiam judicis ,*& intuitu feudi, 
cum a£ta coram incompetente judice fint ipfo jure nulla, * 

. • , , * • , '/ V, « ^ V» 

. - ' • • ' , - - C A P'V T X. . . . • -■ 

SVBINFEVDATIONE VASAL- 

. ‘ LIS PERMISSA. . • 

• • N. « * . * * 

* * • , ‘i • t *■ V " * . 

t , * +• ' . . 

#. I- , . • 

Subtnfeud*- CJVbinfeudationem, quam iu germanice vocant bte 
tio jure feu-^ HUng? jure meritoque ad alienationem referendam efTe, nemo 
doli ver- rion facile comprehendit. Per haqc quippe jus vafallo in feudo 
competens, cum transferatur, haud immerito admiratur CLA- 
RVS rcccpt. Sent. §. fcud. qv.32. n . 1. VULTEJ. L» 1. Cap. 10. 
»,#. fojam hanc, excjufis reliquis alienationis fpeciebus , Vafallo 
interdictam haud fui fle 2 Fcud. III. $. 1. z. Fcud. XXVI. §. binefi* * . 
tiuntyjur. fcud. Alcmsnn. Cap. 30. ibi que SCHILTER. art. if. 

2. Fcud. pr. 2. Feud.34. Jimtlitcr. Sive enim refpicias, quodfi 
gratis conflituatur, vafallus, deficiente allodio, debitis feudi praefla- 
tionibus fe reddere queat inhabilem, vel etiam attendas, fi pretio in- 
terveniente fiaf, facile, fnb fpecie infeudationis, emergere queat 
palliata venditio , nullam certe deprehendis diiparitatis rationem, 

' 1 quaprxfertim‘fuadente,fubinfeudatio a prohibitionis regula exci- 
pienda fuifTet. Accedit quod majus quondoque domino per fub- 
infeudationem inferatur, & inferri queat praejudicium, *quam per 
fcrvitutis ce hypothecae conftjtntionein. Quibus argumentis dC 
lUuflrir THOMASIVS permotus fuit, ut crederet, nequejolim ne- 
que recentioribus, & noflris praefertim temporibus fubinfcudatio- • 

. nem totius feudi dici pofle, fuiflc, & nunc efle licitam. Vid. 

, ' • ' ‘ ' difput •* 


mijje. 


•> • • 


~> : 
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'fput. decauf. prohib.feud. alie n. $. /X. fS XXXIU. Verum cum 
i hac iubinfeudandi poteflatc allegati feudorum textus abundfc 
tisJeflentur, non eft, quod de veritate afTertionis hujus, hactenus, 

> munibus feudalium legum interpretibus recepta:, dubitemus, . 
ompetit autem ifla fubinfeudandipoteflas , omnis licet alienatio ce f 

vefliturarum padis fuerit interdicta, nonfada infpccie fubinfeu- a ie P att0 t * m 
itionis mentione, propter ordinariam feudorum naturam , quam ve J y ur A lm 
jodlibct feudum habere praemunitur. VULTEJ. Cap. X, n. & 6 . ***** ™ tcr “ 
U. LVDWELL. p. ioj. ■■ . - ’ ' ' • dtEla fuerit. 


. w < > 
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Qux vero, nt.de valido fubinfcudationis adlu conflare pof- faquifta 
, noftrum jajn non eft, altius repetere, cum juris feudalis inter • futrinfeuda* 
ctcs, iique qui exprefle circa hanc rem commentati funt, exacfte ii 0 ju/, 

;is haec nobis concellere declarata. Hic paucis retulifle juvat, 
dem conditionibus, neque melioribus, intuitu domini deteriori- * 
s, periome seque habili, ad [ervitia, absque dolo, bona' fide, fubin- 
udationem fufeipi debere. Hinc Ii vafallus fetidum 4 n poten- 
)rem,ecclefiam, deferre, aut fubvafallo poteflatem alienandi, & 
fponendi concedere vellet, haec vergere poflet^in detrimentum 
>mini , ideoque neutiquam fubfiflit, Aliis vero conditionibus 
bfeudiun conftitui nonpofle, exinde prafertim ‘patet, quod fe- 
.ndi valalli jus a primo dependeat,, qui primis inveftiturx padis. * 

!llridus ab iis neque per aliam perfonara recedere poteft. Sed 
nonhic dolus fubut, fi in jurefeudali Alemann. Cap. 122. Sec.num. Examinatur 
3 H 1 LTERI, vaiallo cautela fuppeditatur, ut' nimirum haeredibus Cap.122.Jun 
iftitutns, ndellderet, ne feudum forte domine pofl mortem a -fcud. AU- 
vatur, quod debeat convalallum fuuui, vel etiam majoris dignira» mann . 
hominem de eo fubinfeudare ? Gerte SCH 1 LTERVS com- 
ectator optimus didam fandionem conflit utipnibus imperato- v 
s Friderici & Lotharii repugnare & iniquam cfle, fequentibus 
gr.it. Sed qui c quid tandem Jit f de hac cautela vix arbitror in 
axi eam ufumtC ejjicaciam inventuram. Certe bonam fidem hic 
ddero . Deinde , et fi jure veteri hoc ita ob Cavatum fuerit , tamen „ • 
d conjlii titionem Friderici de prohibita feudorum alienatione , cT ? : 

nl • cmulam inter prohibita ifta machinamini# nummtr alum iri,. - 

L 3 * , ten/to , 

r 1 t » — « • # 
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ccnfeo. SCH 1 LTER. l.c. in fin. Cur& nos fnlTritgamnr. 'Vid. . 
tamen : Ulufir. TIIOMA.SIVS Dijput. de feud. 'alienat'. $ . f *. 
Miuime vero dolofc (latim fubinfeudationem fufceptflra 
iub colore invcfiiturx, emtionem venditionemque intcrcedide di- 
cendam eft, fi pretimn» illudque valorem Feudi exsequans, aut alia , 
-quaedam res intervenerit ; honorarii enim, aliave gratar m$ntiste- 
ilatio non flarim infert donationem, alitlmve contrarium LYK- 
CKER, Cent.JU.Dec.261. HORN. Jur. feud. Cap. XIX. §. n. 
KOHL. de fubfeud . Cap. II. Immo domino expedire videtur. fi \ 
vafaHus ex caufa fubinfeudationis, fi& alia adhuc poflideat tbuda, 
accipit pecuniam, nam ditiorem,' & coufequenter x praedandis 
fervitiorum oneribus , magis idoneum eum recipit, quamvis judici* 
arbitrio committendum cfle putem, ut videat, an fub (imulat# pev- 
xnifla' feudificatione, prohibita quaedam alienatio fuerit peratfla. 


$: m. 


An totum 


» Difquirendumfuince/l, totumfie feudum, an ve*© ejus 
fetidum', fub- faltenvpars, a-vafallo^ absque ' domini confenfo, in alterum fub- 

tnfeudari feudi nomine transferri queat? Quod partis fpecialis fubinfcuda- 

‘ r 


• / 


tionem fpetfiat, in hoc omnes feecJCtorum fententias confpirantes, 
in diverfa vero abeuntes eas vides, fi de totius fendi fubinfeudatione . 
qnaeflionemindituas. Cum textus 2, Feud. IX. pr. J 5 z.Fcud.j 4. . 
$ . fimilittr , evolvamus, generaliter fubinfcudationem vafallisibi- 
0 *. dem permillam eHe obferratnus, nec hic particularem feudi coti- 
s fiitutionem folummodo in cenfum venilTe, probat^ potdljideoque’' 

nec fubinfeudandi potefiitem, vafaljis ibidem relictam, reflringe- 
re, (cd hoc quoque cafu, eorum juramtada fervare , sequum judi-* 
Feudum itu- camus. Excipienda tamen funt feuda imperii regalia, quae in- • 
perii fine ini- fcio, invito que impera tore , & fine imperii confenfir, nexum feit- 
peratorie & dalem immediatum defercrc, ac mediatum aflitmere merito pro- . 
flatuum con- hibentnr. HERTIVS de feud. oblat. P. U. $.9. MENOCH. 
fcnfh Jubin» ConfiL.t. Conf.32. n.i.feqv. Enimvero fient feuda hxc imperii* 
fe udari ne- intuitu, & contemplatione dignitatis, ab imperatqrc conceduntur, 
quit. cujus fplendorem ea fufiinent * ita totorum territoriorum /ubin- 

feudatio, falvis licet imperii , dominique immediati juribus, infcjo 


p 


tamen 
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tamen imperatore fufcepta, ipfi.imperafori pariter, ac reliqiuYfii- 
- tibus noxia futura eflet , dum fltrtus /Btum fupprimendi , autaiia 
ratione nocendi Iargiffimatn nancifceretur materiam, quod regi* 
minis jjenpanici fandionibus haud quaquam convenire, cer tui n 
efh Equidem, Ii ad medii xvi 'tempora refpiciarnus, ubi omnia Me dii <evi 
fere imperii neftri territoria, & feuda fpcre’alienabilia , quod evi* teniporibut 
denter fatis, tot pada fraternitatis, ac ganerbinatus r ut plurimum etiam inte- 
sbsquc caelaris autoritate inita, evincunt, feftimoniis quam pluri - .grumterru 
mis comprobari poteft, univerli etiam tefritorii; fubiiifeudationem * toriunt in 
valide proceiTifle, cujus rei exempla fiquis exhiberi dcfideret, adipi- Jubfntdum 
eiat regem Bohemiar , quem tot principatus, tot comitatus, aliaque ecncedtba- 
feuda regalia, immediato quondam nexu imperio fubjacentia,nuiic tur. 
fequuntUF Coti/. PET. LVDWIG de primo foro Jubvaf- imper. 

^ ut alia reticeam : quae omnia fere, absque exfarea? majcflatis con- 
fenfu, qrimo o61ata, deinde- conseda fuere. Nec defunr‘telle v . 
XTTERO de feud. imptr.Cap.i 2 . §./. recentiorum temporum 
exempla. Sic comitatus Falckenflein, Lotharingix Duci collatus, 
fubfeudi lege comitibus Falckenfieiniw.a duce fuit impertitus, falvo 
jure imperii. Sed an absque impcratoris/latuumque coufenfu ? 
vplde dubito. Vix itaque hodie feuda regalia cum fuperioritate 
, territorialia conjuncla, v. g. ducatus aut comitatus fubinfeuda- '1 * . 
tionem * fine imperatoris natuumque confenfn & iudidgentia pro- 
cedere pofle, crediderim, /icet feudi regalis, partem,. absque infigni 
ejus 'detrimento , in fubfeudum conferri haud prohibeatur*. 
BRVCKNER. de territorio particuL (ubinj cudat K . '■ . * 


y 


h IV. 


v l. 


y Quemadmodum vero feuda Jm perii commode fubfendi Neque /cud* 
conditionem, absque fpecialiimperatori&wnperiiqucconfenfuad- tdfircn/ta 
fu mere uon poliunt, ita & legibus veterum gennariorum» feudai* ; ** irw,w 
caflrenfitf, DtcQ3lirg* £cl)0 fpeciatim excepta, neque unquam \w germano* 
fubfeudum , ob peculiarem plane conim indolem, conferri pote- rHm legibus» 
rant , accedente nili dorinni diredi confer.fu. . Ita enim habet ,/ 
textur jur.feud , alemann. Cap . itf. SPurg&ljm ITUlg liymcmD • , . 1 

l)ingcld()cn A .t)ep<0iueel;«!;ar, Jurger fm^urg* 

* . x- / .v, . ' . : ■_'* 
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&!jne emeti an&crn , roetm ber &<w iimett muri), fo mng cr ifym $<* 
fcieten mitUrtyeif, .ba&er «j CU5oc0ert fm £c!)n wicbcr no 
me. Unt> tut cr t>a$ nut, crwtuj ifjmemit Urtyeil t>aa Qusemiirt* 
nen, (ilsbatf l'chrt*DCcdit (7nt, jtlrbet >er 35urcier,eb Di*ge|cf)cl)ii, 
uni) bct ber Wc^ntc «Btann bne^Jut irffTnc @emenifld)C<i)nt?i 
5Kc<t)tc , oftne (Kedjtc micbcrfprec&en bcrbracbt 3abt un& 

2C.1C. Involvunt enim infignia hxc maje/latis jura, jus bclii, 

& jus circa munitiones, tam cxflntdas.quani extruendas, 1'oli impe- 
ratori & flatibus, vi fuperioritatis > territorialis.&enitOgc ber &mbvfc 
^)cnl. .£)ol)eit, competentia, nux privato, nifi ex feciali privilegio 
' . adferibi non poffiunt, quo fpedtat, quod tn 0dd>j?l. £anb>Diect)t/ 

L. III. art. 66 ; legitur, ‘JOtatm tmig audj fcjtie 23urg b<wcn,*nod) 

. 0ftibtwrten mit ^Mancfctt, noeb mft IWubme, nod> Qkrge trod) 
^iinne bpcti S>orff mac^cn,ol>nct)c8 CauD^Dvicfercrei Oiiub ic.:c. • . 
Vafallorum caftrenfium perfonx, bieS£urgin&tincr,induflria eli- 
gebantur, quorum officium crat,ipfa inhabitare caflra, iisque. fecp» 
ritatem procurare, exceptis iis, qui lcbitjC Q3lircjmann dicebantur. ’ 

Di /Ferunt a Cceterutn optime notaftl ^CHIL TER. Comment. ad jus feud. 
f eu dis ca- aUmam. Cap.tj^: cit. feudavcaftrenlia difHngnendaefle a fcudis 

/Irtn/ibut caftri,hoc eft quando aliquis decaflro inveflitus cft, qiiod feudi. 
fcuda caflri . rec ^ uaturam habet, illud contrafi quis non de ipfocaflro cnftodi- 
* ' endo inveflitur, fed de re alia aliqua, vel immobili , vel quantitate, 

& annua prxftatione,-or caftrum certtim defendat. Similiter <5t 
veteri Germanorum jure feuda Bnrgimagtftri, qux jus fcudaleSa. 
xonicum Cap. 41 . §.p. appellat fcultetica , bjf f0tfyu(&ett*£ct)n in 
Nec feuda fubfendum concedi prohibebautur , ceu notat textus ‘fur.feud. 

fcultetica Alcmann. Cap. \ 41 .feqv. 2ct)Cll JU ^tirgermeijtcrfctMffi cjflicbctlfr 
jiibinfcudari erbetan eitietf Q3uracrmeifter$ <S?un, jeborfr fo barhet cr Dc* 5©urg< < 
fofjunt. fdjiltc$, unb botgt Dcmitf mr ctnen anbcrn 4bercn. Sr nuig abee 

bc$ ©utbtf niit bingrlteben, ermagmtcbfcinen £errin>crfprecbcn r 
roie.nicDer cr ijt, Da§ ift befeon, bnf? cr bees ^becrfcbiltcs Dtirbcf. . 

lb. juri Sax. ali. Cap. 41 .^. p. feudum in villa ad fculretinm colla- 
tum haredat /cultetus in Jittm filium , quamvis f areat fcuio belli - , _ , 
co, 15 fequitur ipfum ad alium dominum, 15 nen poteft illud alteri 
conferre 15 (.{5 c. ’ f ' 

. - . ^ v - • . 

. . • \ \ ' . 

* , . # ' * ' 
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Coeternm quamdiu fubfeduurfubfiftat, non conveniunt in- Subftudum , 
ter fe do do res : quidam, pervulgarem juris canonem Leg.ji. it. quousque du- 
de pignoribus , 'fecuti,refolutp jqrc dantis, & conftituendis, ius coiv- 7 ret ? 
flitutiexpirare, hic quoque contendunt, STRYK. Ex.Jur. Feud. 

Cap. XIX. qv. qi. Quod quidem quoad agnatos, neque defundo 
hxredes exiftcntes , aut in fubinfeudationem non conferuientet, 
ambabus largimur manibus, quibus quippe jus, in prima iuveftitura 
legitime qusefitum, per talem fubinreudationen» interverti haud 
potuit VULTEJ. de feud. L.l. Cstp.X. n. 144. STRYK. Ic.qv.q2. , 

Minime vero juri protiinifcos, etiamfi pretium intervenerit, alias dnjurpnti» 
jpfis, vivo adhucvafallo, in fetido alienato competenti, locum con- mi j e ™ & re» 
cediimfc, quamvis enim vera interce flerit alienatio, jurisque trans- traaus lo- 
•latio fuerit intentaiata ; cum tamen peream valallus fubinfeudans , euf * 
uexu vafaUitico, qtio immediato fuo adftridus eft domino, nonP™. yjT* 
-eximatur, &. invitus agnatum, qui feuduin ab eo, fubfeudi nomine, ~. alt s ut,in " 
recognofcere vellet, contra communem juris beneficiarii difpofl-^®^®* 
«ionert» recipere cogeretur, ideo protimifeos juri', quod extindo 
folunmiodo valal!agio,iibi vindicant agnati, fubfcribere haud pof- 
famus. Quod auttm jus retradus, vafallo ejusquedefccndentibus 
-mortuis, attinet, illud refpedu domini, qui datis literis inveftiturae, 
fubinfeudationem non prohibuit, ceflfat, ut devoluto adipfum tau- 
quam antiquiorem dominum, exhibitis debitis feudi prxftationibua 
recognofcat, ratum habere teneatur ANTON. Di/p. feud. difp. 

§. j, lit. b. TMOMAS. Sei. feud. de libri de bcnef.ufuS.34~ 
qg. FACHINlffiVS L. Fll. controv.jx. ‘‘ Eandein fenim, fi prae- - _ , 

dat conditionem, non eft, quod dominus conqueratur, id quo d du- 
bio caret,fi res fubinfcudari folita.aut hxreditas allodialis domino 
funul delata fuerit. HARTM. PISTORIS L.U. qu.44. n.6. 

STRUV. fur. feud. Cap. XII. thj.n.4. Dijfenfit. WERNHEK. 

P. Vili. obf. 464. Quod fi fubvafallus feudum fine domini imme- 
diati con fen fu .alienaverit, id domino immediato etiam aperitur 
<surg. 11 Feud. jq. §. x, * - 
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COMPROMISSIS ET TRANS- 

ACTIONIBVS, QVAE FIVNT ABSQVE 

DOMINI DIRECTI , AGNATORVM ET SIMVL- 
TANEE INVESTITOR VM CONSENSV^CIRCA 

FEVDVM.v. • ' . * 

■'./ • • , ' • •• ;*• §• i- • , . ... 

JJcet cotr- T^EfcendTmus ad compromifla, examiuaturi , an va (aliis {citra 
promittere J J domini diremi, & agnatorum fimulta*nee inveftitorum con- 
de fieudo , in - fenfiim, licitum fit, definiendas controverfias feudales , compro- 
fitio domino, mififa inire? Textns z Feud. z6. §. Si vafallut debenef. id ma- 
nifie feqnentibus evincit. Si vafiallut de bene ficto fiuo agat, vel con- 
veniatur , five obtineat , five non , licet ignorante domino fiat, omni 
. tempore firmum erit illud judicium, nam tfi refte tranfigere poterit, 
nec quod accepit traniaftionic nomine , f nudum erit. Non miniis 
textus 11 . Fcud. J4. Si inter parer daot , de aliquo beneficio contro- 
ver lia Jit i quorum ut er que fuum fieudum proprium tjfie dicat, five 
ajferant eundem inveftitorem,five diverfos , coram judice, vel arbi- 
tro finiatur, adde zFeud. cj.pr. zFcud.qj. Id autem procedit 
non foluril, quando inter ipfos vafallos, unum feudi recognofcentes 
dominum. Iis intercedit.liocenim cafu nullum prtejudicium domi- 
no feudi metuendum, cum tuerque vafailus jamjam fuerit adpro- 
batus , fcd ctG controverfia mota vafallum <Sc extraneum fpe<flet 
•TITIUS Jur. priv. l.Xl. Cap. X. §.f. STRUV. jur./eud.Cap. 
16. ut adeo quo modo , judicis ordinarii jurisditfionein per 
privatum evertere licet cdmpromiflum , eadem etiam via dotniui 
dire<fli competentiam, in caulis vafallorom controverGs alias fun- 
datam, per arbitri eledionem evitare liceat, eo prscfertim cafu, quo 
deficiente judicio feudali, ad ordinarium loci magifiratum recur-- 
rendum eflet ANTON. Difip. IX. fi. n. lit.fi cum arbitria ad inflar 
judiciorum fint redama L, I, de reeept, qui arbitr. atque ordi- 
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narii judicis competentia tuae, demum fe exerat, quando vel trans- 
adionibus , vel compromiflis partium, res controverfa non deci- 
ditur." Diflentire equidem videtur STRYK. Ex. Jur. feud. Cap. 

XX F. qu. ti. Vafallum, eo folummodo cnfu, arbitrum eligere 
polfe, ii caufa ad ordinarium judicem /pedet, haud vero in caufa 
i feudali, per textum a Feud. §. 2 .infin. ibi Si inter duos va/al- Objcdio. 

los de ftudo fit controverfin, domini fit cognitio (fi per eum termine- 
tur ■; Verum textum hunqce de judice competente , fi caufa in R*/p. 
judicio publico, via ordinaria determinanda, atque ventilanda fit, 
intelligendum , ut nimirum vafallus caufam feudalem ad judicem 
ordinarium loci trahere nequeat, haud vero , .fi per modum com- 
promilfi, &quafi privatim per arbitrum litera fopitam efle velint, 
nemo non facile perfpicit, id quod textus 2. Feud. /4. pr. raanife- 
fle fatis evincit , quo hypothelis Strykiana uno quali idu, everti- 
tur. Neque ea tantum obtinent in definiendis juribus circa feu- n uamv j , 
dum, & /rudus ejusdem, verum & fecundum allegat: textus, in f iU j 0 
iis, qux ipfius feudi alienationem, & dimi/fionem refpiciunt , ca ^ J nan j gaga . 
omnis plane excludatur animus dolpfus, dcpradtjqitio, vafallum tw ® \ 

feudum nunquam absque fu/ficienti eaufa alienaturum}, hic -adiit 
validislima. Neque» praejudicium domino feudi infertur 1 , arbitro 
partium placitis eledo, quamvis enim' vafallus , ex compromi/To ' _ v 
dimittens feudum, omnem penitus exuat qualitatem vafallitiam, , 
adeo, ut transactione coram arbitro inita, pecunia pro feudo acce- 
pta, feud/ naturam non induat, & lycopratdii dimisfi, a domino, 
recognofeenda non fit , integra tamen huic fervantnr jura contra 
novum vafallum, quem fidelitatis vinculo fibi obligatum tenet, eo-' 
que nomine fervitia rede ab ipfo pofiulat dominus. Sivero ut Limitatur. 
allodium a vsjfalJo feudum evincatur, vel qrfio & tadio proceflus » • 

vafallus. juri luo renunciarc velit, denunciatiohe, & domini con- - 
lenfu opus efle puto , fiqtiidem prolixitas proceflus , fumttisque 
forfan impendendi, juftaruin compromittendi, & tranfigendi cau- • * 
farum numero,iure tam magni praejudicii, haud comprehendun- 
tur ; feudo autem , ut allodium evido , infignis dotnino inferum 
, litis tnolcflia, qui exceptTonibus litis ingreflutn impedientibus , fibi 
confidere, atque proceflus incommodum evicarepotuiflet. Juri ' 
tamen cjus,ontii]'o ctiam,coofeufu, non praejudicatur , cum phts 
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Vtiliurejl , juris vafa! Ius , quam ipfe habuit, non potuit transferre. 1 Rariosr 
eonfenfum autem forte eveniet, nt vaf&Hus , infcio plane domino* per ar- 
donuni ad bitrum feudalem, vel etiain judicem ordinarium, fcndum fibr au- 
compromit- ferri patiatur, cum proprium ejus vcrfetur mterefie , rem non pri- 
fa feudalia vata lufcepifie atitoritate , dc-nulla ratione, omHTa liris denunciatio- 
ne , dominum ad evictionem pradlandam adflringere posfif. arg* 
I..j6. $. i ■ & L,- SS’ §' <• vr. de Evittion. Quod fi partes fingnlae 
quaedam, inveftiturarom literis comprehcnfe, evincantur, ' facte 
licet litis denunciatione domino directo, cum nHiilerninns non te- 
neri putat KIVIN. Tit, /4, En. F, ibique praejudicium adfert. 

, ••••*.« 1 • * * 

11, ' • ' 1 * 

Hac de feudis ignobilioribus. Sane &, quod fetida rega» 
Ihr attinet, eorum poilelforibus Uberum eft, de iis compromittere 
imperii com- 1TTERVS de feud. imper. Otp. XlH. §.to.tt. modo, fi id fiat,mo». 
promittunt j nente Dn.STRYKIO Difput.de arbitro feudali Cap. II. tf.j/.per- 
absque Ce- foriae illuflriores caveant, ne in arbitrum extra imperium, praefer- 
re/ ea#- tjm potentiorem. Compromittant, ne incommodi' quid imperio» 
J ftnfu\ ipfisque litig. tttibus exinde 'eveniat quemadmodum & imperii 
principes, defendo regali litigaturi, in cameram imperialem, fine 
lpeciali confcnfn imperatoris, compromittere non poifuut •, quia 
ejusmodi feudorum regalium controverfise, jnri^didtione ernnera- 
li penitas extern tae, & ad judicium imperii aulicum expreffe reftri- 
dtac funt. SCHWEDER. Jur.puBl. Part.&pec. St&.l. Cap. IX.$io. 
ITTER^ /. Cap. XV*- §. /. Qua lex , cognitionem controver- 
fiarum feudaliumad judicium aulicum reftringens,fruftranea effer, 
Jn cameram- fi j n cameram-, tanquam judicem prohibitum compromittere» 
imperialem a d e oquc per indire&um, illud pro foro quodam in feudalibus com» 
t ompromit ■- petenti conflituere licerer. Sane, & frfuper poffesfione litigetur, 
tere non li • compiomiifariam juris dicendi pdteftafem camera imperialis fun- 
(<t, datum non effe , afferit. 1TTERVS l. c. cum non minori fae- 
pius periculo de poffesfione, quam , de proprietate feudorum in- 
ter potentiores lis ag.itur, quamuis negandum non fit illud cefiare 
fi luminariU&uij qnaeftio ventiletur, adflipulantibus S 1 XTIN. de 
regal. l.g.n.ty BLVM. Proc. Warner. Tit. 41. n. 4.CP 9. KIIE- 
T 1 VS ad I. Feud, tg. p.jj. Neque, fi de parte quadam Jfeudi re- 
V# * . galis 
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galE iis agatur, in cameram compromitti pofie, erodendum efl, 
. quamvis enim ordinatione camerali Tat. VLLvcrhmn 
comprehendatur , militat tamen eadtjm ratio in parte ejusden^qnx 
verfatur io toto feudo. Jmmo fi dc re aHodtali, majoris momeiip 
tj, feudo regali incorporata , certandum fit, tutius erit, vel exfaris 
confenfiun defuper impetrare , vel alios eligere arbitros. 
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Cum arbitris compromiflariis conveniunt ferp auftregse 
tonventionales , gdvillffibrtC tCtftfl. 5 lUPfrdge, in quibusdam fa- 
tnen difiimAx Pid. SCHILTER. Exercit. ad Tt.Xli. ad A. Dijf. 
fratris HEYDF.NRElCHn de aufireg. convtnt. Ser. dorn. Saxi 
Cap. I. A quibus rurfum differunt auflrcg* ordinationis, co- 
ram illis, ranquam aliis arbitris cdrnpromiffuriis cauix fcudalcs 
ventilantur; Bis autem prohibitam effe cognitionem controvcrfia- 
rumfeudalium contendunt CAIL. L.i. obf.i.n.fq. SCHVBART. 
4 « auftteg. Cap. f. ITTER. Jefeud. imper i Cap r XXP. th.zu adeo, 
ut ne quidem, quanao defeudis minoribus inter vafallosDs inter* 
cedit, en ad aufiregas ordinationis referri queant. Non equidem 
negandum eA, dodorum aliquos, nec coram auflregis conveu- 
tiondlibns ventilationem controverfiarnm fetidalium fieri pofie, 
contendentes, quos inter funt'Dn.LYNCKER.^Gr«i;<jw.Z:xrrtf- 
jud. Cap. P. Se 3 . i. fio. p.412. MYLER» de prine ip. & flat., 
imper. Cap. 10. $. /7. alii que ,* .mdj(jrf.‘ famin , uti n.ihl quidenv 
videtur, fundamento KLOCRfVS Tom. T. Covf. po. qv. 1. contra- 
rium defendit, eo quod ndn folii m communi fetidorum jure vai. 
fallis indiflinde facultas hxc itjdufta VULTEj. L.i. de feud* 
Cap. fl. n.j. fed <X prnxi muftiSqne exemplis comprbbata fuerit, 
quo fpctfiat refponf. HfERON. SCHVRFF 1 I Conf.Cent. ll.eonfl 
/3. in caufa Alberri Brandenburgici cum eletfiore Saxoni* dc 
Burggraviafu Magdcburgcnfi, non mimis comprojAiffiimirt cau- 
fa Montisfcrrat. qitdti 'refert MENOCH'. L. I. ConJ. I, n. 258 ftqv. 
& is.j2i.feqv. ubi fimui & Conf. 2. ri. lo2.jij: t variis ex rationibus 
demonfirat, tafii firma effe fiatuum imperii cdmpromilTd.ut nc- 
gnidem ab imperatore revocari queant. Comprobat ientenriain 
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hancce noftram, juxta & aliorum anrc nos, ilfaftris aurortit (£tt< 
roptiifcfeenx^erolDg Tom.Lp.913. 3fl fcin SweifeL 
jtentbifmer aud) bor bie , 'Convemional-0ugfrdge g<t)6rcn f tute 
aud bencn £rb; ^erbruberuttgcn i;n>if6cn ©acfcfen unD «©effett, 
utib anbcrn patfis publicis bcr alten £l)UMinD $urftl. £dufer 
nubi iU fel>en :C.IC. add. HORN. Jur. pubi. Cap. 56 . §. /. 

. - *• IV - V". 

Tranfigt^t Sane & transactionem y majoris licet videatur c(Te prxju- 

poteflvafal- dicii, vafallis jurafcudalia indulgent. Ita enim habet cit. textus 
lus de f cudo. JLFtud.2(f: J J. Si vafallut de beneficio fuo agat vel conveniatur,, 
foe obtineat, fivt non, liat ignorante domino fiat , omni tempore 
firmum erit illud Judicium, nam tranfigere rcfle f otirit nec quod 
accepit 'tran/aShonis nomine, feudum erit. Ex. quibus adparet»' 
. v vafailos lite dubia, ac incerta, ncgledta omniuni judicum autorj* 

‘ sate, eosque cum extraneis & convafallis, bona fide tranfigendo f 

feudum pro circumftantiarum ratione , vel totumdimittere pofle. 
Vid. H AHN. ad .WESEN BEC. tit. de Traniafi. n. 4. STRUV- 
Cap. XIL tb. 8. HORN. J ur. Feud. Cap. XlX. §. 22. TlTlVjS' 
Jur. priv. L.Xf. Cap. X. §. 2. Quam tran^gendi libertatem , va- 
/ fallis competentem, nonnulli eo refiringendam putant , ut fetidi 

. quidem f onfervandi , haud vero diminuendi, aut totum dimitten- 

ui potefiatem vafallis largiantur; hanc tamen difijnclionem dt»- 
to feudorum textui plane contrariari, atque vafallum , transactio- 
nis nomiiiC quid accipiendg, feudum dimittere pofle, clariflima 
* teftantur verba Conf. B 1 TSCH. in Cpmment. h'l. modo omnia 
agantur fineere, < 5 c adlionis, vel oxeeptionis a vafallo motx evem 
T rantailio tus dubius fit, atque incertus, L.t. Tt. de Iramatt, TlTIVS jur. 
privatim privato l. Xl^ Cap. X. .§, 7. SCHARFF. Cenu. 11 ., Conf. 33. Coe-, 
inita , quan- ferum privatimiujtatransartio huqc fxpius fortitur cffe&um, ut 
doque.domt- li ex^caufa perpetua , ac omnibus obfiante, feudum evincatur, do- 
no dirMet minus agnati , & fimultanee inveiliti jus fuccedendi perdant, quo 
agnatis pret • tamen cafuomnci^ plane eorum, quorum intereft, notitiam ex- 
judicat. eludere haud vellem. Non inferioribus autem folnmmodova- 

VafaUi illu- fallis» fed & majoribus imperii competit hxc, fineexfarex maje- 
firetnonmi - autoritate» traafigendi potefias, ut nimiruxn dominus feudi 
^ * • teneatur 
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teneatur invefiire eum, cui per transa&ionem feudum tale obve- nur de fetido 
nit, de quo paftim KLQCK. Tom. I. Conf. 7. n. 114. u$. u6, tranfigunt, 
SCHOPPIVS Tbcf. fcud. Cap. II. Se£t*io.ibf.ij. p, tft. aliisque 
Reflantur. Evincunt & hoc exempla quam plurima, padtiones & 
conventiones de futura fuccesfione, ita tamen femper intelligendae, 
ne alteri jus qusefitum auferatur. < ■. 
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. . , CAPVT XII. ' 
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CONCESSIONE DOTIS ET 

DOT ALITII IN FEVDO , QVATENVS 

ABSQVE DOMINI DIRECTI ET AGNATORVM ’ 
CQNSENSy FIERI POTEST. • , 

§-i.' ' •' •• ' , 

•TyErtinet ad fpecies alienationis dotatio, quatenus feuda eam 
jL erogare folent, hinc cum praejudicium domini & agnatorum 1 
manifefic refpiciat, absque eorum confenfu regulariter fieri nequit. 

STRUV. Jur Feud.Cap. XHL [th.f. Quod fi confenflus & con- 
firmatio dominidiredlijiegledta,feudumque,vcl ejus pars fccmi- 
nae, dotis loco, fuerit afiignpta dorationem hapc non de ipfa fetidi 
fubfiantia, fed faltem de ejusdem frildtibus capiendam efie, tra- 
dunt. WERNHER. F. II. obf.qjt. STRYK. Vfus mod. pand . 

Iit. dejuredot. §.g. in fin. Quid quod, ne hanc quidem dotatio* 
nem, quoad frudlus , nifi dcimim in fubfidhim, deficientibus bonis 
allodialibus, valere volunt. LYNCKER. Ref.tq, 41$. ff inDcc ^ 

Ccnt.g, dec. F>S7- Quandoquidem vero haec faltem dotatio, me- Certa ratio - 
diantefendo fadla 11 Feud.g. $. / prohibita ccnfetur, qua vafaJli neftudafa- 
jus plane extindhim, in aliarn transfertur familiam, haud quaquam mini r in do- 
vero ea,qua falvis domino lerviriis, defundo flatim fine defeenden- te™ ttari 
tium prole vafallo, qui concefiit dotem, feudnin revertitur ad le* PtJfitfH* 
gitimos fuccefiores , rillpl Obfiare videtur, quo minus aflernmus, 
certo refpedu & in bonis feud^libus dotes confiitui pofTe. Quod 
x v mino- • 
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minori dubio caret, fi foemiua fcudum , jure fuccefiionis ad fe fpe- 
<$ans,inarito dotis loco attulerit 2 Feud. 13* 15 /7. SCHARFF.Caa/I 
Cenr. I. Conf. 28. u. ANTON - . Di/put^fcud. Iit. d. Si- 
quidem doihirnis, feminam faenterjde feudo mvefiiens,dotationeip 
adprobaflepraEfiimiMir, eo quod felicitatem , earum ioprimis dol# 
opulentia relpicerefoleat STR XJV.Jur.Feud. Cap. XU.tb. f.ttj» 
Aft non fimpfici, & absque ulla limitatione capienda fuut hadfcnus 
di&a, fi enim fub dotationis colore, venditio interccflerit, aut sefli- 
xnatunt venditionis gratia, marifusacceperittfeuduirvyel pactum de 
dote lucranda interpofitum fuerit, dotatioin agnatorum prasjiidi-. 
cium , quorum confertfus cum domini ratihabitione conjunctus 
uunaccellit, jtibfitferc nequit VJ_ T LTFJ, L. /. Cap’^ n.60.' \ 

f • * *. . * ' •* 


l n. 




Si ad dotati* 

dasfiliarfiu • 
dum are a- 
iieno gra- 
vandum fit, 
facilia t id 
procedit fine 
domini , 15 
agnatorum 
conjenfu. 


'f Haec fi de ipfa fetidi fubfiantia, vel etiam parte ejusdem quae- 
fiio veniat. Quod illam vero dotationcm,qnx mediante pecunia 
ex feudo ita fieri folet , ut fcudmn eo nomine xrc alieno graveti r, 
fupra monitum fuit, vafallum etiam citra domini diredti & agmtfQ- 
‘rufn confenlum, ad dotandasfilias , fororesque as alienum coii* 
'trahere, fe udum que hoc intuitu hypothecas fubjicere poffe, hdfe 
efiedu, ab fuccefiores feudi dotem,?^b antecefiore legitime pic- 
mitTam, adimplere teneantur, quoniam dotandi debitum reale ceu* 
fetur RHETIVS ad iFeud. /. p.tof. Refpicit autem vafallus", 
*uui dotare dcvititfVus efi, in determinanda qualitate dotis, ad con- 
iuetudinem & mores illius regionis ubi fetidum habet M^VIVS 
P. III. med. quod fi ibidem, vel etiam patflis familiae de- 

definita non reperiatur, quidam domini feudi diredti arbitrio re- 
linquunt determinationem dotis, qui fecundum conditionem , < 3 c 
dignitatem perfonx & pto quantitate patrimonii, nec nonvalore 
fetidi eam determinare folet, prout exRAVCHB. notat VULTEJ. 
L.I. de feud. Cap.X. n. 6. Laxior autem dubio procul efl, jure 
feudorum communi, parentis, circa dotationem filiarum, ex feudo 
coviter acquifito, potefias hic enim pretium, dimidiam valoris feu- 
di partem, quin immovator^m totius feudi exxquans, filiae in do- 
tem concedere poteft, modo dos intuitu mafculorum non ino/fi- 


)o( Bl 
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ciofa deprehendatur, aliaque adhuc bona adfint. Jure^croSa- Sccut jure 
xonico, quo fola invertitura fuccedendi effe&um , & jus reale ,$ 4 *°**^ 
a die iuveftiturx habuit, & in fcudo novo dos in praejudicium ' 
proxime JuccciTorum, mitra quantitatem receptam , conditui 
maudpoteA. . y \ . 

• , ^ ^ 

jr- ur. > : 

! . . Tncidit hic qvaeftio, an filiae, fi pater br>na, jure ali o- ToffutUin 
diali poflefia, poftmodnm feudi lege recognofcat , vel incompa-y ttrf Saxoni. 
:fationeiu feudi impenderit, -majorem xlotem, vel etiam legiti filix ex 
juam, invitis agnatis fimultanee invefiitis, pofiulare queant , naviter 
iqux inter H. PISTORIS. L II. qv. tg. 15 P. HEIOIUM P . l aC qui/ito V Z 
qv. 25. JCtos agitata deprehenditur. Non equidem negan -.tere legiti. 
<dum eft, parentes liberrimum, de bonis fuis difponendi habere . m at% 
'arbitrium, tfi tamen hoc ita limitandum, quatenus legitimae haud ' 

•infert praejudicium , cum enimeas absque carufa legibus -determi- 
nata, -legitima, -quae alimentorum ^icem habet, privare 'ndAtfe- 
ant, illud tieqtie per inofficiofam feucfificationem fieri pWfikin 
-aprico eft , Hit itaque 'filias legitimam exfeudo petere haud prohi- 
beantur, quam 'iententiain H. PISTORIS Conjl. El.inedit. z. 
.comprobatam Tegimus Vid 'Difput. inaug . de prorogat, port.fla- 
Xutar. prx legit . ejus que coniput. cx bon feud . navit, acquifa. 

% tg. • - i > 
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* ' • . » 

v Circa dotalitii conllitutionem , nobilibus cum maxime Dot alitium 
ufitataift , fi quaeras quid jufium fit, atque obtineat, liberiorem jurefeudal. 

. Taxioretnque -vafallofum , inprimis jllufirium -deprehendes pote- Saxontcopcr 
flattin Jure feudali Snxouito haeo* fiebat olim .per modum in- modum in . 
vefiirurac , exprimebatur per verba, Ictyen nacfc©e* vcjlitur* 

Mnqd d\cd)t, leiben $u Der ftrmieir £eibe hineque domini &n- concedet*. 
gnatorum confenfus requirebatur SCHILTER Jut Feud. Alcm. tur. 
Comnicnt . adCap.64.fi. g. A quo jure, cum hodie dotafitium non 
. amplius per invefikuram, fed per concefllonem 111 eri ufusfr udius Dot alitium 
fieri foleat, recefitunefi^ut neque 9011 fenfus domini direcdi^nec ' 

•agnatorum ad hoc requiratur,. .Jurefeudorum alemaimico feuda 

^ . caftrenfia _ '■ 
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infeudoca 
ftrenfijure 
feudorum a 
Um.vmico 
concedi non 
poterat. 


\ 


caftrenfia inter alia fmgularia,& hoc habebant, ut non ipfi imperato 1 * 
ris confenfit dotalitii loco concedi potuerint,tefteSCHlLTER Com- 
mem. ad Jut Feud.dlemann.Cap. XXPI. §.XA Efl autem do ralicinm 
'in compeufationem bonorum dotalium introdurtinn, <5c verfianem 
in feudiun femper fupponit, qua non legitime prpbata^.uxor , 
defunrto marito , dotalifium neque petere, neque conftitututn re- 
tinere poteft. Quamvis vero, probata illatione, verfionein in feti- 
dum praeiim» contendat WEKNHER. P. 11. Obf. 4j*. profuit ta- 
men, inter illuOriores cum maxime , ad majorem dotis iecuritsftcin , 
&deverfionc dotis in utilitatem feudi, flatus provinciales reflentur, 
atque in teflimonio defuper dato fpecifice exprirrtatur , qood pe- 
cunia illata verfafit, quam cautelam fuppeditar HERTTVS Ccnfl 
& Rcfp. Tom. /. refp. yjg. Sola enim confesfio mariti concur- 
rentibus agnati» onera inferre aon poteft CARPZ; P. II. Conft. 
44. dtf . io. V R*/p . LP1. re/p. 56. Contra fi de illatione bonorum 
liqpeat, Vafallus libere, dcignorante quoquedrmino, noncoa- 
iioiieptibus agnatis, & fimultaneeinveflitis, do; alitium afllgnare 
pq/Rf}'. L1NCKER Ccnt. n. Duc. ivj. STRYK. VJ*u Patui. Alo- 
der: tit. de fur. dot. $. z/. RICHTER. de Succtffim. ab inttjk. 
Seft. 1P. m. g. n. » 4 . ita tamen, fi forte legitimus duplicatarum 
ufuranun modns non ohfervetur , dillir.guendum fit, aa pater, 
qui liberos fu ccellbros habet, concelTeritdotaiitium,anveroagj>a- 
tus? Cafu priore, fT filios, ad farta paterna prxflanda, tanquam 
hscredes obligatos, rcfpicias , tenet dotalkium, licet vel maxime 
debitam quantitatem excedat, LYNCKER. Dec. za/o.HENEL. dc 
dotal. C. .6 §. j. Si vero agnati & fiiwultanee jnvefiiti ad feudi 
SuccefTionem perveniunt, illi difpofitiunem talem, quoad legi- 
timi, & debiti modi excedam agnofeere non tenentur, prout 
pluribus perfequitur BERL1CH P ■ 11. Concluf. jo. n. ?6. jg. 
CARPZ. L. Pl. rtfp. /. P. 11. Conft. 4.2. dtf. f. Pmdeiftius in- 
teriin , & ad evitandas etianl ambages melius cfl, eonfenfutn do - 
mini, & agnatorum adhibere, quem dominus non prius imper- 
tire folet, monente MOLLERO ad Cottjl. FI. P. 11. Conft. 42, 
n. n. quam fupplican 9 confenfumagnatorumfmniitaneeinvefiitb- 

nuTi demonflravcrit. Interdum, & de coufuetudineconfcnfus domi- 
ni adhibendus efl, quod deMarcliia teflatur SCHEPLIZ ad Con- 
Jit. Martbit. P. 111, tit. 11. $, it. quo obtento ,exdufo etiam. a- 

- ' _• gnato - 
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gnatorum confenfu , dotalitium conftitutum fubfiftit SCHEPLlZr 
L. c. §. n. H, 5 TRYCK. de Succe f. ab inte/l. Cap: V. $. u. quod 
• dubio procul , nexu vafallitico in Marchia ele<2orali, per iupo- 
riora,‘uunc fublato» cedat. 


CAPVT XUU 

DE 

\ -* * 

DIVISIONE FEVDORVM, 

QV^E SIT, NON ACCEDENTE 

dominudirecti.et agnatorvm simvlta- * 

NEE 1 NVESTIT 0 RVM CONSENSV. 

• * \ . . 

• ' ■ . / .* §• I. \ ’ 

L iberum quoque quoddam dilponendi arbitrium in feudo v d- bivi/to rr« 
tra fenioris dc agnatorum confenfum , vafallis relivfhim eft gulariter IS 
circa divifionem , ideoque quid hic ipecialiter notandum venit, infeuditper- 
exponendum eft. Quemadmodum vero nemo, quoad allodialia in 
communione permanere cogitur , per /. 6$, $• a. tc. pro focio. 
ita nec vafallus, ratione feuai, in eafubfiftere compellitur, &ad . 
divifionem ejus retfte provocat //. F. //. §. /. SCHARF. Cent. II. 

ConJ. j. n. 8. maxiinc, fi alteri portio scquipollens iu aliis bonis 
dividendis, vel in pecunia, & pretio folvendo adfignari poffit 
FRANTZKIVS de Laudem. Cap. XIX. n. 2j, p. 411, Idem jure . 
ftudali Saxonico Cap. 32. permiflum legitur verb. (Jirt Jfyttt ■ 

roag btclett 23 rti&ern ein ©utf) unb £ebn letben, ob jle es mit 
ber gcfamten empfabcn, unb glcuie ©eroefjr Davon ba* 
benr rooltenjie ftcb abcr bcrnacb tb*if*n mifbctn ©utbe, j?c . 
mbgenednjobltbun.witer ftifo, obne bed #errn ^orroijien, nue 
Je tDOllCtt. Divifione femel facla , agnati & fimultanee invefii- 
ti nova invefiitura in parte alterius divifa , nifi jus fuccedendi 
perdere velint exceptis iis , qui coinvefiiti funt.STRYK, Ex.Jw. 

Feud. Cap . XII. qu. 44. 


Na 


s. n- 


JOQ 


si >°r m 


An ftiatrt 
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Dubio carer,,vafnlllimfeudiini absque domini confenfu di- 



fu dividi 
poflint h 


niod cljpnrti 

t5 amato- cohaerens, perdivifionem, & feiwi diminmjonem \nldcatRHEIN- 
rurn confen- ^ING de Reg. Scc. 15 Ecclef.LJ. ClaJj.W.. Cap. /7.: n.20. feq. 

SCHVRFF. Ccnt. I Conf. 18. KLOCKIVS de ecrar..L . IJ. cap. 77. 
n.r.feq- Ita habet textus II. Feud.jf. $. k Pr at er ea Duca- 

tur, Murcbiaicamitatufyde catero non dividatur, ita ut omrter , qui 
partem feudi habent jam. divi /i , vel dividendi fidelimt em frciant. 
Fer divifionem quippe, &fubdivifionem, feudum, etiam magnuny 
redigitur in nihilum FABER. Dtc.no.. u. 41. c 5 Vec.1+7. 1t.22.r- 
Qnod Germaniae fetida fpeciatiin attirict , GOLDASTVS juxta 
cum aliis L..IL Cap.ij.. de Majoratu credit; divifionem in fetidis,- 
. regalem dignitatem: annexam' habentibus, & majoribus, antiquisfi- 

rais temporibus nunquam obtiiniilte, quamvis, quod dtin dominiis, 
64 . comitatibus- quis cuin alio iu communione vivere non cogatur, 
palTim alii doceant, ad praxin imperii eonomine provocantes, quo- 
rum* funt GAIL. L.IL o/f ijj. n. 2. TABOR. Dec jl- t1.44.feqq. 
1 TTER'.. de feud. imper. Cap. ij: §. 20.. LAVTERBACH de 
Condominio territoriali Cap. X.. n. ij. Quod rcfiringendhm pu- 
tem ^d illa feuda regalia, in quibus ab antiquo divifio obtinuit, < 3 t 
. qux commodam dividonem recipiunt, qtio cafu relpedu quidem 

eorum f quorum intereft, haud vero aliorum, qui eam detrectant, 
fiibfifterc poteft COTHMANN. L. I. refp.fo. n^tf .feq. tf refp. 
fj: c. n. 6. ubi dicit.. Quod dicitur rem fcmrl- divijum fltnper 
ejfe di rifibiletn procedere, 15 verum ejfe , (i natura (5 conditio ferat, 
ac fccus tffe, fi ducatus divifionem ulteriorem in duas parter aqua- 
Iit non admittat.. Requirit & praeter alia COTHMANNVS ad 
furefcttdali divifionem territorii conlenfum ftibditorum lll.Refp. I. n.qz. jg. 
Saxonicou- (f // r . refjr.j. n.jS. 15 /77.. Jure fcudali Saxouico, quando va- 
nurfaltem fallus, relidis pluribus literis mortuus erar, unus faltem de feudo 
itifeudo- inveftiebatur.. Textus- cit. juris feudalis Saxonici aSCHILTERO, 

( uccedtbat.+inXommentar , ad Jus Feud, AUtmann. Cap.6o. 15 6t. §. 11 . alle- 

\ ' gatus 


gatus ita- refert. Dominus etiam non tenetur plure/ invefiire fra- 
tres, ni fi tantum unicum inter omtics. "• Convenit cum hac difpofitio 
juris juevici L. l.Xap. jo. §. 4 .. $)?an mcuj fcin 8urfren*2(nrt 

jwcfen SJtonncn nicfct gelcibcn.' @cfd;jc&fc$abet, jcbu>ebcr ttKicj 
tmtDiecfct Dar&pn ntcfrf ctngurftcjcfcoti/ ncd> cjcbciflcn. Snfomacj 
man roebcr ncch nccb • 

^taffcbafft/ noc&' ^»b/05rflffd)fljn tl)rifen, unD nxrben Me 
_$fl)dlcf‘, (b bn(?cit‘ fte tbvch 9fc$mcn m1cf>ccH.r*. Similiter 
<5c Aurea hilla Cap.< XXP. divifio!<feiidurtiihl regalium haud 
obfcure prohibita , atque conftitutio Friderici’ imperatoris tacite 
repetita cenfetur, quando. ibidem argumentum a minoriad ma- 
jus. petitur, ita, ut licet difpofitio' de Elc&oratibtis faltiin meh-- 
tionem faciat* tamen eadem, ob antecedentia, <5c rationis itert- k- : • ...t 
difatem, ad omnia 4 fetida imperii majora pertinere ^ebeat. Ver- .«’■•* 
t u- citat., aur.. bull.-., iunr fcqtientia : Si X ceterfa fplfncipatus con- - 
gruit in fua integritate firvari > ut corroberetur jufiitia , & fib'- v . 
jetti fideles pace gaudeant <& quiete , multo magis magnifici prin- 
cipatus % dotr\fni a honoris 15 jus; a e le Siorum principuty debint illte~ 
fi' firvari ete :• primogenitus filius fiicce dat iii eis \ fibique fili jus 
ac dominium competat, e tc: Quamvis. autem.feuda imperii rega -- ^ indivifi- 
1h»v per allegatos textus, regulariter dividi non poliunt, noti' bili tat e feu* 
tamen ad jus primogeniturse, aur fenioratus exeo meafententia dinon valet? 
argumentari. licet. Poteft nimirum & fetidum regale a pluribus argumin- 
prm indivifo pofiideri, t pliiresquc de uno, ‘eodemque feudo a tum ad jus 
domino pro indivifo invejlin , de qut> quam plurima feijdortun primvgeni-- 
manise exempla tedantur. Regulariter in fetido' rfcgaffprn nes turee. 
pro indivifo fuccedunt , nifi fpcciale quid' per legem imperii po- 
blicam,, per padla famiJix aut tellamenta legitime confedla in-* 
irodu-fVum probetur : : Vid.. infra Capitis ultimi £.'«»• 
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REF VTATIONE FEVDI, VA- 

. SALLIS CITRA DOMINI ET AGNATO- 

RVM CONSENSVM PERMISSA. . 

Refutari po • \ ^ vafallus ,- invito domino , ab agnatis , feudura refutare 
f cfl f cudunt nunc inquirendum. Dubitatione exemtum efle pu- 

a vafallo. tanius » fi id tempeftivejaltem , & absque fraudulenta intentione 
fiat. Quodfi v. g. bello forte, aliaque neceffitate ingruente fa« 

Exceptiones ** rc ve l‘ r » haiid procedit. Similiter fi vafal lus pro fe, dc 
* 1 haeredibus , jure refutandi remiuciavit, velfeudum ita conceflutn 

ut refutari non poffit, neque id vafallo facere licebit HORN. 
Jur. Ftud. Cap. XXI f, S, 6 . Diftingucndi autem veniunt cafim 
Vel enim refutatio fitfeudi doinino dire&o, fi noviteriit acqui- 
fituin fecundum jus feudale longobardicum tollitur fuccefiio agna- 
torum , filiorumque, quibus validum & radicatum jus fucccdendi 
nondum qusefituin efi. Jure feudali Saxonico, ob jus fimulta* 
ne» invefliturae a primo acquifitionis die in feudo reale , non ae- 
que fi feudum fuit paternum, mortuo refutanti; illud rcflituen- 
i dum venit legitimo fuccefTori II. F. i$. Titius filios mafe. 2.F. 

/9. RITTERSHVSIVS Pare, feudal. Lll Cap. i. p. j07.fr 
Sj agnatis forfan remotioribus refutetur, proxime fuccefTuri libi . 
vindicant jus protimifeos , fi pretium intervenerit , vivo adhuc 
refutante, ejusque haeredibus KOEPPEN Obf. feudal. VW. «. 4 P» 
ROSENTHAL Cap. IX. concluf //. n. 14. mortuo vero eo , jus 
retratfius, a&ionemque feudi revocatoriam exinde redundantem. 
Quod fi proximior feudum non revocat, vel quod ob renuntia- 
tionem non poffit, vel etiam nolit, fequens illud, cafu priore, 
revocare prius haud poterit, quam fuccefiio ei fuerit delata, fe- 
• eundo cafu,fi feudum domino refutatum in favorem ejusdem 
revocare nolit, iterum non admittitur, delata nondum fuccefiio- 

K • „ * , ‘ 
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se fubfequens agnatus fi vero feuduin repudiet admittendus erft, 
Cenf. TEXTOR Difput. de refutat. Fettd. Cip. 111. $. 4. E*- 

'iraneaeperfonae fetidum penitus refutari nequit ; id quod fimpli- 
cem fetidi alienationem involveret,' trito jure feudorum impro- 
batam & privationem feudi inducentem perpetuam , fi feudum 
novum, temporariam, fi agnati reftent fiicceflores. Filiis aa- 
tem & agnatis proximioribus valide confertur, <5c Dominus rns*e- 
/iitnram hifte nunquam denegare poteft TEXTOR/, e. Cap. 

ni. $. ■' :i ■ >;• • ' \ T . 
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CONCESSIONE FEVDI IN EM* 

PHYTEVSIN , NEC NON DE JVRE LO- 

;CANDI VASALLORVM SINE DOMINI AGNA- 
’ / u 'T£Wm.ET SIMVLTANEE INVESTi- • 
‘V* 4 . 4 TORVM CONSENS V. • ■ 
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D Ifpiciamns de concesfione feudi in ttiiphytetifin, qwrinrer sdfo An vafallu , 
queis fimilinidfticm quaridim cum fetidis arguit boc quo. feudum in 
que commune habet, nr noir, nili praecedente emphyteuticarii uo- empbyt eu/in 
titia praedia emphy teutioa* alienari , <Sc jure c*uinprimis< Saxonicb, dare pojfit > 
absque domini - direfli ' confcnfu nequidem livporbccae dari pofftnt 
CARPTE. P. IE Conft\ 23. Jcf.u. RAVCHBAR, P. T. <ju. 24.11. 

314. BBRLICH. p, /1. Conclvf zp, n.yt. licet dominium diredtuin 
vahde transferatur , absqne imphyteutw coofenfu , quo infignis-fi- 
nuil iater cmphyteuricaiia, <5c bona feudalia deprehenditur di- 
verfitas, de quibus alii. Emphy teufin ipfain quod attinet , inter 
omnes ex juris civilis dodrina conllat , emphyteutam a concedent» 

• accipere 'dominium utilfe., cum facultate illud rurfns alienandi, 
donandi, A ad haeredes quorumque transmittendi, L. ftn. Cod.. 

Si ager vc8ig<d.Jit§. f.Jnftir. l oca t. Novell. 2. Cap. 3.. WERNWER. . , 

■ E. VII 
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P.VII, obf. 143. Si igitur vafallus fimdumiendalem concedere velit ia 
. etnphy teufiu» omne jus ipfi in fetido competens, experire, & ple- 
niorem faae difppnenqi .potedatem tribuere videtur quam fibimot 
ipfi adferibere potuit , po quod longe uberius difponcndi arbitri* 
timfibi vindicent emphyteuta: quam vafalli. Quoad emphyteu- 
fin feudalem diftinguit THOMxVSIVS di/p. a. prohibit. feud. alic- 
.jiat. cauf. %■ 3 1, ancontradus emphyteuticarius celebretur cum 
' v ingenuis , .au vero cum rudiejs ? polle, riorjj faltein cafu : quod va- 
fallorutn fervitia, hac per libellum & .emphyteilfm datjone ,non 
’ amittantur, licitam efle conceffionem credit. Nodram quod at- 
tinet lententium', quando vafallum absque domini confcnfu feu- 
dum in emphyteufm concedere pnfle -aichmis, intclligunus hoc 
vel de parte tantum ejusdem ad. certum aliquod tempus sidd. 

. . STRYK. Ex. Jur. feud. Cap. XIX. qu. 4. WERNHER. I>. VII. 
obf. 141. vel fi totui» fetidum in emphymiim concedatur.fupponen- 
dui», argumenta emphyteufeos rerum allodialium,per omnia ad 
emphyteufin honorum feudaliuni non quadrare, cum v.g. omnis 
1 BbfHaqdi fapulf a$ in^nqiliytcnfi .alludiali dcjur$ licita ,» in feudali 
■cellare,* -ac deficiente vafallp d,e jiiOrus fuk , fieqpe emtohe ad ferr* 
vitia fuificieute, emphyteuta prxlLinJi» feudi tfienods ' 'addtingi 
.debeat, alias ex denegatorum fervidorum caufa vindicabitur feu- 
dum STRYK. l.c . VULTEJUS. L. I. Cap.X. n. 64. Neque temen 
conccllio feudi incmphytcuGn hac lege fada operatur iu praeju- 
dicium srgpaturum , vel 4 onpfl»*;quf>rutn ile conditio non mqdo 
non redditur deterior, fcd mcl* 9 r potius r emphyteuta ad melio- 
randum feudum.adfliiclo» & fucceflione ad agnatos doiuiuumve 
devoluta, cmphytrtifi dare, nifi couleudcntcs, vel propter diver- 
iitateruieudo^nn , regulariter haud tenentur WERNHER. ObJ. 

P. /74 obf., /41, Sunt.tamcu dc certa jura, qitse qouiinuni fere 
; Germaniae conlvetudine, & in enqjhyteufin perpetuam , fine fpe- 

ciali domini direrti, & agnatorum confcnfu dantur, quoniam 
exemplo eft jus metallorum, dc quo pluribus agit HORN. J*r. 

. feud. Cap. IX. §,*S. , 

’ , ’ *, n. . . . .. 

An Iccare Jus locapdi feudum valallis, inconfulto domino, & a- 

fojfit fcu- gnatis, competere , nemo facile ambiget, cum locatio , etiam ad 
dum vdfal • longius tempus, quam ipfe & hxrcdcs vivunt concedere haud 
/«/, -n ’ ‘ ’ poteft. 

« : . „ - ' * * • 
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potefi; ita in aprico efl, morte vafalli locantis finiri locationem, 
neque fucceflbretn ad proflandum id» quod isterefi, adfiringi 
poflc , nifi fpecialheir in locationem confcnferit; quinimo, fi.va- 
latius alium de feudo fubinfeudaverit,fubinfeudatumlocatione,a va- 
fallo fub infeudante fada , liare non teneri, putamus, eo quod fiibin- 
feudatio videatur magis titulus lingulacis, quam uuiverialis, vafal- 
lumque nonmagis , quam alium fiicceflbrein fingularem devinduiji 
credimus , ad iervanduin locatoris coutradum , quamvis iiic ad 
indemnitatem, & interere prseflandum, condudori fitadflridu*. 
Idem obtinet, fi vafallus feudum refutaverit , vel felonia com- 
miffa, feudo privetur, tlurihut vid . SCH VBAKTH. Dijp. 3 e jure 
Jotattdi va/nUar. ■*. 
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iF.liqnnm efl, «t penitius in tam yaflo dodonmv,in contra^ 

L rias fententias diilradorum oceanodnquir amtis, qua tenus ar- 
bitrium , transferendi jus vafalliticum per ultimam voluntatem va- » 
fallis, absque doihini fuperioris coni en fu permittendum fit, re* 
gaUriter enim teftamenti fadio, tanquam fpecies alieuationis L. ' 
if. 7P. de ttjlam. milit. L.i. Jf. i. yr. Si quid in fraud. patr . J in feuw , 
do nem procedit , accedente nifi confenfu eorum , de quorum 
. prat judicio agitur 2. F. s$. &jt. Varia autem ratione domimu n uonto ^ 
tefbunentum bona feudatia concernens adprobafie oenfetor , veE r^uui di- 
' ;#.il »i O l..ii -A r 1. v/ eqUBi 


i 


io<5' 
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■reflut trJTa* enim expreflam dfcmonftrar confenliendi voluptatem , cuin pri- 
tncntumva - v.legia’ alienandi , aut. fpeciatim teftandi, &feuda hereditaria con— 
falli appro* c edirANTON. Dtfput. fcud. Difp. P r . §.g'. vef tacitusexindehaud 
]e ccnft* immerito probatur domini confenfus,'fi prxfens &' tacens ,tefta- 


turV 


V 


menturri fieri, diflenfiitn,. vel teflaturo, velli hunc turbare nolit, 
coram aliis non declaraverit HORN. de te /lamentar, patr: circa 
fcudum difpofi Gap. XIV. $. ui Pd^ro j quando a vafallo teftatnro' 
aji‘ confirmandum teftamcnturn tanqusm dominum direftus im- • 
ploratur; vel tacuerit, & teltomemtum receperit, veleriam con- 
firmationem exprelTam impertierit , quseriicet confenfum regula- 
riter hyud inferat,. TITIVS Jure priv. L. XK-Cap. X. §. i Si 
tameoex curia feudali vel fola, vel cum jufiitias adminifiratoria 
combinata proficifeatur, eundem inducit’ certiflimum HORNFI. 
Jur.feud. Cap. XI Vi §. 2:' • Qhod cttin in fuperioribur jam pro- 
fecuti fimu$,diutius illiimmorarifuperfedemusv hoc argumentum' 
iinprxfentiarunv explanaturi 1 , quinam poti/fimus fit , jure feudo- 
runr cpramum, tefiamentorum y de rebus fcudalibusconfediojum 
effetfriis, defiejente imprimis domiui & agnitorum confenfu l Di- 
verfir feudpnmrrrsrtio ' uniformem non recipit controver^xdecifio-» 

' l . nem ,, id^oque diflio^ia feudbruni indoles lioc loco' perpenderi- 

• da erit.. Fenda paterna ,>. atqtie' antiqua. nulli vafallorum difpo- 

Ande 'ftudo^oniy nequidem quoad liberos, fubjacerejquam plurimi credunt.' 
antiquo te- SCHR^DEKP.Vil.Cap. 2. VULT£J. L.. t: Cap. 9. n, TP^ctlamfi 
flari liceat dominus diretfliis confeuferity nili filii patrisv hscredes exifianf, 
vafulloV CARPZ. /.. P 7 .r^f./f. quia ex perfona magis propria, atque ju- # 
^ • re ipfis a primo acquirfente quxfifo feudi fucedlionem habenr,. 
quoranv privatio a vafalli delcetidentis arbitrio* haudquaquam Re- 
pendet; adeoque ut necvafallusirwequales feudi partes,vcl totum uni . 
adferipta ; reliquis certa pecutjiae i umma adfignare poflit ,. per ttx-r 
tum u F. VIII. add. . KN\?SCR\LD d* Fldeicom. Cap V. tt: /09: 
C.h^YL.Difput’. ftud. V. tb. nf. ROSENTHAL. Cap. 7, concluf 3. 
Cui quidem jfententiae fubfcribere non dubito y fi confenfu domi- ^ 
ni nomadhibitoyin teftbmento feudi pars alienata fuerit;;. F. VIIL 
Adl^enim .jciunfilionim iimiituomi»ia; feiKl| habeantur haredita- . 
rio tnixta> nullaque bonorum feparatiqtinf litui queat *. F. WEK- V 

NHER.. Pi u: ]obf. 4S } . filiivoluntatipatrissfi maxime domini cdn- 
ftnfus accefiferit.;fe fubniittere tenentur,' modo' fili] ultra legiti- . 
inagt 'haeredes indituri fuerint,. Quod fi hacreditate allodiali ex- 
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c!u(V, & falva legitima de reliqua liaereditate nihil prorfusi per- f 
cipiant, vel ei remmcient, vivo adhuc patre , nec defunAi patri* 
debita exfolvere, nec ultimam voliwtatcny feruare teneri puto. 

' Vjd. MYNSING. Ccttt. VI. obf. 66 . STRVV .Jur.feud. Cap. IX. tb. 
jt n.&. WERNHER. P. VI I. obf. f 2. Ita JCti, teftahte LYNCKE- 
RO ad STRVV. I.c. tb. XI. in fcabinatibus Saxonicis ffiElcftora- 
tura excipias CARPZ», L. VI. rcfp.. u6. ) jrefpondere fblent ut Dtl$ 
Dteid) : bn§ em@ofjn wrmoae t>cr 05cd)fcn,fo i m gatm 

tner &ctid)t tibiis / (teb feiner adterliebeti SScrlajjcnjcbafft enf* • 
fcfcf agen* unD nicbttf Dc|1bit)eniact fein dltDaterlicb 0tamlcbtt 
■fce&alten ni6gc, fcarbcy er fcic u&:riic&cn ©dwlDcn abjutragea 
«aoerbunten. , ' 
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Haec & ad feuda imperii regalia, quorum poITefibrea alii * princspet 
laxiore difponendi poteftate ‘gaudere diquntur, applicanda ven i-Jcfcndit 
tint, ut neque Status Imperii in feudo antiquo, in praejudicium imperii an- - 
liberorum, ucquidem accedente cbofirn&tione Czfaris», di(po- tiqnif ryie-. 
nere 4 & jus primogenitur* obi hoc ab antiquo, obtinuit a.oii, iri fariter per* 
praejudicium poflgenitorum, introducere queant Habent nimirum v tei m am vty' 
fecundo geniti .jus fuccedendi , cx primi acquirentis lireris in veflitu -f un tatem 
.rafc, jam quaefiruiri, quod, ais invitis, per paternam difpafitionem jU(ponore 
•extorqueri , & per confirmationem caefa«eam auferri nequit. RV- no (Tunc 
MEL. ad aur. buU. K HI difp. f. 9.S.& ibid. MYL.*££HREN- ™ “ 

BACa ad dJ. COTHMANN. Vot. L rcfp. 9. «. ip. p Vbl. 11 
Jicjp. p4. tu 5. Si vero utilitas publica requirat fuceefllouem pri- 
mogeniti, reliquis exclufia, patrem id facere poITe, ambigea- 
•dum non eft,Tnodo,prxter confenfunfiniperatoris, adhibeat coit- 

/* r 1» . • * . * ri * . -* 1 
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fenfum reliquorum , quorum inttreft , atque introducatur ju® 
•nrlinnoamtiir*. lihpris vel irtnndntn jiatis. Vel iis COnfefltjeiltt- 


priinogomturx, liberis vel nondutn itatis. 

tus, qualem dilpolitionem poft geniti dt endines provinciae ju- 
- -ramento confirment. Vid. DIE I ER. ad Aur. BuU iit. 14. REI- 



| J • . - - » — - - « ” - " — — - - FW - ^ — ■ 1 — - 

& De quibus omnibus videri poflunt, qui dc juris pritnoge- 
tiiturx legitimi introdudlione feriptis peculi tribus egerunt, quos’ 
* * . , O 2 1 inter 
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inter ed Dn. LVDOLFF. Tra 5 l. de introduftionc jurlt Primogc, 
mura cum- ibid.. citat," 
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*. a . De feudis non hareditariis fupra differentes, plcniffimanr 

i r J tam ititer vivos , quam mortis caufa difponendi ftcultateiA, abs-. 
mere b&re • c l tle ^ omm * airecdi, & agnatorum confenfu, vafallis attribuimus..' 
dilario * en " n * cxcc P ta fidelitate vafallitrca , in comparationem allo- 
diorum _veniunt , quorum indar inter rivos pariter , ac mortis 
caufa, in extraneos quoque, immo& in fccminas alienantur GAIE. 

\ x L. /f. 0^/4. LTNCKER. Annot.ad STRVV. Cap. IX. th.n.n. *•> 

. WVRMSER. defeud. improp. S.V. d. j. n. 9 9. LVDWELL. Syn- 
"Jur. feud. Cap. IV p. 9 i. HARTM. PISTORIS £ //: 'qu\,i. n. 61., ' 

\ Redat ftfudum novum , feudum cx pack> &’ providentia * nec 
. non.feuduin,. rationp fu/^effionis , hacreditarium quod- germani- ^ 
ce per vaba ^rblcljni&rblllClKk^tl concedum intelligitur BER- ; 
fyi feudb -no^ G£R. Kl. Difcept, far.. p. i'py.. \ Prioris generis feuda libera vafal-- 
vo ' t ahque lorum* difpofitioni obnoxia ede,, ex hoc przfertim videtur quod- 
confmfw to, jusex.pacdo primi i^yediti qnafitum dubium plaue atque incer- 
gnatorum -tum adhuc fit , iojamque. quafi vafalli primi refpiciat benevolen- 
cuip cvnfen-x jCERLlCH. P. ll.Concluf. pp. n. gp. cui liberum, ipfis non 
fu tamen confentientibus , per tedamentum, adhibitos tamen domini cou- 

dontiHi. ienfu,, in alios transferre HORN. Jur. FeiuL Cap. XIV. §. p. Nili 

*. . ■ feqdum novum- filiorum intuitu cottcefTum , veJ filii fpeciatim - 

* a ur ‘ &agnati ,^c feudo jEunul fuerint iuvediti, quibus cafibus, jure 

• ‘ proprio Tuccedentes , nullum primo acquirenti benefici- 

uqi ierunt acceptum» adeoque nec ipfis, nequidem confentien-- • 
te domino przjudicari potedTiORN. Jur. Fcud. in append. II, 

Rcfp. p,- Pertinent huc.verba concit. Sax.* ined.. IV.. fequentiaj. 

%m ^o(>n foROie revocation nict)t,3<|iattV etf ix>are 

tenn folcfcca ucue-^ct)» njcfct allein tem SQcUer/* fontem mfifc 
t em ©of)y turei) ten £ebn»*£)trm oe rleifren , . alfo ta§ te$ <5ol>*- . 
ne$ 9 tal;mcn fpecifice- in tem£e|)n*Q 3 n'eff aueifletrucfel^ ' .* 

. ' . , * . j' \ t . . 1 . , 

' , * S *. : fcjv* , V ... . 

Quid jurii Qpo.d feudinn ratione fuccefiionis hacreditarium attinet, • 

inifindo ra’ Hornius conJknftun domini dirctdi circa diipofitionem vaiallu 

, 1 ** * \ . tefia . 
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fefiamentariam requirit, in allegata Difput. dt ufi ament, patr. tione fuceef-- 
circa feud. difpcj. §. io. five inter liberos difporwt vafallus, vel fanis barc* 
extraneum haeredem infiituat, cx rationibus, quod feuduin tale tditarigf' 
excepto folo fuccedendi modo aUodiali, vere proprium fit, ne- 
que" unqyam vafalluro«de eo tefiandi copiam nadum c(Tc, Verum 
enim vero ad ipfum quod fcilicet fucceifor feuduin ,-tanquam hae- ■* 

res obtineat, efi, quod per-iudirednm defundi va falli difpofitio- 
nem tefianieutariam convalidat. -Quando agnatus de feudo ratione'! 
fncccfiionis hsereditario difponit, alicui, etiam extraneo , quid le- 
gando, tale tefiamentuni diredo quidem validitatem non con- 
.feqnitur, dum omniqo haereditaria fuccedendi ratio, alienandi x s 
nem fiatim inferat licentiam, nihilominus tamen omnes fuccefTores,- 
«aquam hxreditario jure fetidum, obtinentes , onera a defundo* 
feudo impofita , agnofcerc coguntur.-$XR V V. Jur. ftud. Cap. IX. x . 

•J, 1«. «. 2. Zu\SIVS. de fcud. P. VUl.n. 64. SCHKADER. P. VII. * . > 

C. 2. n. 44. Fi ona exinde finit confcquentia , quod pater vel 
agnatus uxori, in ejusmodi feudis, falvis fervidis feudalibus» fal- 
vaque liberorum legitima, ufumfrudum, & dotalkium ,< etiam ul-* • 

tra.quantitateui folitain, conflituere.posiit-, qnod ratione filiorum 
, haeredes patris exifientitim indiftinde procedit Dn. LYNCKER,- * 

Dec. 7 ? 3. V Dec. uo6. VVERNHER.- P. II. obf. 4 p. T 1 TIVS’ 

Jpecim.jur. pubi. L. IV. Cap. IV. §. 42. qui talia &in feudis imperii' 
majoribus, haereditaria qualitate gaudentibus , obtinere ndfirmat.- 
Quoad fcudus < 5 c melioratione» feudales in omni fcudorutn fpe- 
cie validam effc defundi vafalli difpofitionem , etiam abiquc-do-*- 
fliini & agnatorum confenlj.1, nemo cfi, qui dubitat,- ' 


fliec de jnre fetidorum cOmmuni &Longobardico. Quod dn jstre Sd-- 
autem jnra fetidorum Saxonica fpeciatim attinet, ilia uti diverfis xoititoVafaf» 
tradationis hujus locis monitum jam efi , plane funt difiiuda a vete- lo dtjtudo. 
rumLongobardorum confuetudinibns , fi pafTumfttccedcndi.pr*- uftariliccw’ 
flaudorumqtte defundi fadorum refpieere velimus; confiat enim , jt 

nullum jus abacquirente fetidum ad aguatos transferri ,-neque hos in ; 1 

feudis fucccderc,nifi agnati, aiiique,quos in feuduin foccederc cupit,- 
& intra fexennmm in Eledoratu tloidino prefeutatf t vafallus Rr- 

Op . erg,- 

»- / •' - *• _ • . ' . Digitized by Google 




f»' 


N 




nuo 


„ H )t> ( ® 


xrjf. PreiHnc.d. a. [7 00. $.24. HORN. J«r. Fr«/f Cty. X/A §. t$. • 

. fedum fiinuttanee invefliri curaverit, qu» inveftitura hunc habet 
' effefVum. ut, cum jure plane proprio, ac reali, non fecus, ac ii 
fucceffionem ex tunc obtintiiflent, agnati ad fuccelfionis jura ad- 
fpjrent KNICHEN. de Vejlit . paft. p, gojjn. Sf. varallus neqh« 

. inter ■vivos, -neque per ultimam voluntatem, defeudo, consen- 
tiente etiam domino ,ipfis invitis difporfere poffit. Idem quoque 
•refpedVu filiortun obtinet, <qui cum patre fimut & nominatim 
funt inveftiti., citra quorum confenfuin pater , in nullo feudorutn • 
genere, iniquam ipfis inferre poteft conditionem. Neque minu*. 

filius , quamvis in eie&oratu repudiata fucceafione allodiali, feu- * 
<duro patris acquirere non pofljt., fed utrumque aut adire aut o- 
• mittere debeat. EdiSf.. Torgav.. tit. VXMcbergeflaft bit^gna- 
ten $. (0 K>icl ttftticb kit^gnatcn. et e. P. II. Con/lit. 47. D«\ EI. 
4 S. PHILIPPI nd eattd. cum tgmen nominatim, «cum patre', de 
fcudo efl inveflitus, repudiata bxrtditate allodiali, fetidum, tan- 
vquam ante patris mortem jam quxfitunt , retfle retinet 0acbfl£ 

* ^ecbt t.fl art. zt. in jf«. CARP£. V UXenJlit.4-j.def. 

7. R 1 VIN. adOrd. Procerf Tit. XL. En.j. Nec non exiflens luc- 
res in allodio , a&ionem feudicevocatorlam valide intentat , & pi- 
gnoris impeti relultionemdenegat, quamvis quoad aliadii vires tan- 
quam haeres teneatur. Conf. haei ^CCgiIUtfd>c 2 IU 5 jH)reibcn d. a. 1583. 
$l$eld)CT l ctcffrtlt hte agnaten etf folfcn (Uld) 1C^( DilTcntit certo 
modo Dn. VVERNHER. P. IX. obfigg aflerens, filium cum pa-. 
tre fimtrl inveftitum co falrem cafu fetidum alienatum sevocare 
pofle,fi haereditateallodiali abflincat ) Ex quo adparet^ quod a- 
^-gnati nec in fetido, ratione fticce/fionis hacreditario , difpoftio- 
ne defundi flare teneantur , quamvis -domini confenfusacceflcrk 
STKVV. Jur. ftud. Cap, IX. 6. 12 CARPZ! I. c. def. fin. PHI- 
LIPPI ad Dee. EI. 6$. obf. t. -Quod «item fetida ratione aliena- 
tionis impropria , -v. g. mere haereditaria^ confretudine, lege 

privilegioalicnabHjarefpicit^mcritocumTiT( 07 «»‘. Ptiv. L. XlL 
. Cap. II. n, ii. 14 Cap. XVI f., (. 3. credendum efl , allegatum edi- 
dnm Torgav. d. a. 1583. ®eid)crqcjlalt hic agnaten , de iis intelli- 
jjendum baudeiTe , ut adeo jus fimutanex invefliturse , in ejusmodi 
* * - , feudi» 
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feudis etiam Saxonum fure, tam firmum non fir.tit poflefTores de iis- 
dem difponere non poflenf. Quod eo magis obtinet in fcudiH.ufa- 
ti*, ubi jusfimultaneac invefliturx agnati» vafalli, jp/o jure , neque ad - 
feptimum gradum competens, alienationem feudi, ex privilegiis c*-- 
. fireis concefium , non impedit.SCHJLTEK. de SimtUan. htve- 
fiitur. Cap. II. in fin.. trad.L . In, regula aurem , & di redo , re/pe* 
< 5 hi fimultanee inveftitorum, nulla difpofitio feftamentaria, exSa- 
xxoonm legibus fubfiflit r fed quando ad q/fed'um deducitur, hoc 
exinde fit» quod hxreditatein defundi alJodialemaut agnati fimul 
adierint, aut filii fpecialiter , & nonjihatim de feudo fimul cuin 
patre non invefiiti fuerint hinc utramque fucceffiontm am- 
plet neceffiim habuerint. .^orquuifcl) ^U&jifcreibm- 
5 tLfion/t. *?. Conf. <Sac^(|f T gai)^ 

L. 1 art. 14,. 
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